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PREFACE. 



Xn examining the opinions of different authors 
upon capital punishments, various questions present 
themselves to our consideration. 

1. Upon what principle is the punishment of 
death inflicted ? 

2. Upon what authority is the punishment of 
death inflicted ? 

3. What are the effects of th^ punishment of 
death ? 

4. What are the sentiments of eminent men ? 

5. What are the laws of other countries ? ,, 

6. Supposing the punishment of death to be ex- 
pedient^ for what offences ought it to be inflicted ? 

7. Supposing the punishment of death not to be 
.expedient, can any, and what remedies, be suggested ? 
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of the bod J, prastat cautela^ quam medela : and it is 
a certain rule, that, videbis ea scepe committi, qiice 
icepe vindicantur ; those offences are often committed, 
that are often punished : for the frequency of the 
punishment makes it so familiar, as it is not feared. 
For example, what a lamentable case is it to see so 
many christian m#n and women strangled on that 
cursed tree of the gallows, insomuch, as if in a large 
field a man might see together all the christians that, 
but in one year, throughout England, come to that 
untimely and ignominious death, if there were any 
spark of grace, or charity in him, it would make his 
heart to bleed for pity and conipassion. 



" But the consideration of this preventing justice 
were worthy of the wisdom of parliament, and in 
the mean time expert and wise men to make prepara- 
tion for the same, as the text saith, ut henedicat eis 
Dominus. Blessed sliall he be that layeth the first 
stone of the building, more blessed that proceeds in 
it, most of all that finisheth it, to the glory of God, 
and the honouf of our King and nation/' 
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** Men haY^'Aiierttd into a dealre of learniB^ and knowfed^ey som^lmet apoo 
a'natural curiosity and inquisitive appetite : sometimes to eoteitain their miids 
with variety and deligllt : sometimes for ornament and reputation : and some- 
times to enable tliem to victory of wit and contradiction : and most times for 
Incre and professions but seldom sincerely to give a true account of their gift 
of reason for the benefit and use of man :— as if there were souglit in kbowledgb 
a couch, whereupon to rest a searching aud restless spirit : or a terrace for a 
wandering and variable mind to walk up and down with a fair prospect : or |i 
tower of state for a proud mind to raise itself upon : or a fort or commanding 
ground for strife and contention : or a shop for profit and sale : and not a rich 
store house for the glory of the Creator, and the relief of man's estate." 
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Audi 



Nulla ufi^nam ^ mrH hominU eunctatio longa est. Jc VKN k h. 



When man^t life is in debate. 

The Judge can ne>r too long deliberate. DaYDEir. 



Power and superiority are so flattering and delightful, that 
ftaaght with temptation and e:itposed to danger as they are, 
scarcdy any virtue is so cautious, or any prudence so timorous^ 
as to decline them. Even those that have most reverence for 
tfie laws of right, are pleased with shewing that not fear, but 
e&oice regulates their behaviour ; and would be. thought to 
eoiuply rather than obey. We love to overlook the boundaries 
which we do not wish to pass ; and as the Roman Satirist re* 
marks,! he that has no design to take the life of anoiher, is yet 
glad to have it in his hands. ^ 

Frmu ^ sattie principle, tending yet more to degeneracy 
and (mftt]^tidtt, proceeds the desire of investing lawful autho- 
rity wMi ^mofy and goteming by force rather than persuasion. 

B 
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Pride is unwilling to believe the nec^sify of assignlrrg any- 
other reason than her own will; and would rather maintain 
the riiost equitable claims by violence and pe^ialties, than de* 
scend from the dignity of command, to dispute and expostula*' 
(ion. /' 

li niay, I think, be suspected, that this political arrogance^ 

has sometimes foimd" its way into legislative assemblies, and 

mingled with deliberations upon property and life. A sUgbi 

perusal of the laws by whidi the measures of vindictive and 

coercive justice are established, will discover so many dispro« 

portions between crimes and punishments, such capriciotli 

distinctions of guilt, and such confusion of remissness and sc- 

terity, as can scarcely be beKeved to have been produced by 

public wisddm j sincerely and calmly studious of public hap^ 

piness. 
* 

The learned, the judicious, the pious BoerhaaVe relates, that 
he never saw a criminal dragged to execution without asking 
himself, ^V Who knows whether this man is not less culpable 
thaii mef On the days when the prisons, of this city are 
emptied into the grave, let every spectator of the dreadful pro« 
cessioh put the same questio>ii to his own Jieart. Few among 
those that croud in thousands to the l^al massacre, and look 
with carelessness, perhaps with triumph, on the utmost exacer* 
bations of human misery, would then be able to return without 
iiori'of and dcgection. For, who can congratulate himself upon 
a life passed without some act more mischievotis to the peace 

^ or prosperity of others than the theft of a piece<of money ? 

■ 1 _ . •■ 

It has always been the practice, when any particular species 
of robbery becomes prevalent and common, to endeavotti* its 
suppression by capital denimciations. Thus, one geneiatioii 
of maie&ctors is commonly cut off, and their sucoesson are 
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(rigbted into new expedients ; the art of thieving is augmented 
by a greater variety of fraud,' and subtilized to higher degree^ 
of dexterity^ and more occult methods of conveyance* The law 
then renews the pursuit in the heat of anger, and overtakes the 
offender again with death. By this practice, capital inflictions 
are multiplied, and crimes, very different in their degrees of 
(Enormity, are equally subjected to the severest punishmeDt that 
man has the power of exercising upon man. 

The lawgiver is undoubtedly allowed to estimate the malig* 
nity of an offence, not merely by the loss or pain which single 
acts may produce, but by the general alarm and anxiety arising 
from the fear of mischief and insecurity of possession : he there- 
fore exercises the right which societies are supposed to have 
over the lives of those that compose them, not simply to punish 
a tra^nsgression, but t6 maintain order and preserve, quiet ; he 
enforces those laws with severity that are most in dst'nger of vio- 
lation', as the commander of a garrison doubles the guard on 
that side which is threatened by the enemy* 

This method hais been long .tried, but tried with so little suc- 
cess, that rapini» and violence are hourly encreasing : yet few 
seem willing to despair of its efficacy, and of those who employ 
their speculations upon the present corruptions of the people^ 
some propose the introduction gf more horrid, and lingering, 
terrific punishments ; some are inclined to accelemte ihe 
executions ; some to discourage pardons ; and all seem to think 
that lenity has given confidence to wickedness, and that we can 
only be rescued from the talons of robbery, by inflexible rigour 
and sanguinary justice. 

Yet since the right of setting an uncertain and arbitrary 
value upon life has been disputed, and since experience of past- 
tmes giv^ us iiUle reason to hope that any reformation will be 
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eflected by a periodical havoc of our iEellow-brings, perhaps it 
^ill not be useless to considefr what consequences might arise 
from relaxations of the law, and a more rational and equitable 
adaptation of penalties to oifences. 

Death is, as one of the ancients obserres, of dreadful things 
the most dreadful; an evil, beyond which nothing can be 
threatened by sublunary power, or feared from human enmity 
or vengeance. This terror should, therefore, be reserved as the labt 
resort of authority, as the strongest and most operative of prohi- 
bitory sanctions, and placed before the treasure of life, to guard 
from invasion what cannot be restored. To equal robbery with 
murder, is to reduce murder to robbery; to confound in com- 
mon minds the gradations of iniquity, and incite the commis- 
sion of a greater <irime to prevent the detection of a less. If 
only murder were punished with death, very few robbers would 
stain their hands in blood ; but when, by the last act of cruelty, 
no new danger is incurred, and greater security may be obtained, 
upon what principle shall we bid them forbear ? 

It may be urged, that tfie setitcnce is often mitigated to sim- 
ple robbery ; but surely this is to confess that our laws are un- 
reasonable in our own opinion ; aiid indeed it may be observed, 
tiiat all but murderers have, at their last hour, the common sen- 
sations of mankind pleading in their favour. 

'• ' • • . . . . ■ 

Prom this conviction of the inequality of the punishment to 
the offence, proceeds the frequent solicitation of pardoias. They 
who would rejoice at the correction of a thief, are yet shocked at 
the thought of destroying him. His crhne shrinks to Hothing 
compared with bis misery ; dnd severity defeats itself by ex- 
citing pity. 

The gibbet, indeed, certaiiily dibbles those who die upon it 
from infesting the conunimity; but their death seems not to 
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coRtribuie more to the reformation of their associates^ than any 
other method of separation. A thief seldom passes much c^bis 
time in recollection or anticipation^ but from robbery hastens to 
riot, and from riot to robbery ; nor when the grave doses upon. 
bi^ companion, has any other care than to find another. 

Thefrequencypf capital punishments, therefore, rarely Irin« 
dors the commission of a crime, but naturally and commonly 
prevents its detection ; and is, if we proceed only upon pruden^ 
tial principles, chieflj for that reason to be avoided. What- 
ever may be urged by casuists and politicians (the greata^r part 
of mankind) as they can never think that to pick the pocl^et and 
to pierce the heart is equally criminal, ^yill scarcely believe that 
two malefactors so different in guilt can be justly doomed to 
the same punishment ; nor is the necessity of submitting the 
coBseiencelo human laws so plainly evinced, so clearly staled* 
or so generally allowed, but that the pious, the tender, and the 
just, will always scruple to concur wiih the comKnunity in an 
act which their private judgment cannot approve. 

He who knows not how often rigorous laws produce total * 
impunity, aud how many crimes are concealed and forgotten, 
f<;M^ fear of Slurrying the offender lo that state in which there is 
no repeRtanee, has conversed very little with mankind. And, 
whatever epithets of reproach or contempt this compassion 
may incur from those who confound cruelty ^ith finuness^ I 
know oot whether any wi«e mm would wish it kss poi«ei£il or 
loss extensive. ' 

If those, whom the wisdom of our laws have condemned to 
die,^ had been detected in their rudiB)ieiits-QfiobliHN:y^ 
by pcaper iUsc%iline and useftd kbour, have been dkentaBgled 
from thdr ItabitB ; they might have escaped all the temptations 
to subsequeiit crimes, and passed their days in r^paf^^tion and 
penitence; and detected they mi^ht all have been, had Ilia 
pK)6ectttor9 been certain that their l^es would have been spared. 
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I believe eve^y thief will confess, that he has been more ihait 
once seized, and dismissed ; and that he has sometimes yentured' 
upon capital crime$^, beeause he knew, that those whom he 
injured would rather connive at his escape, than cloud their 
minds with the horrors of hi& deaths 

All laws against wickedness are ineffectual, unless some will 
inform, and some will prosecute; but till we mil:igatc the 
penalties for mere violations of property, information will 
always be hated, and prosecution dreaded. The heart of a 
good man cannot but tecoil at the thought of punishing a slight 
y injury with death ; especially when he remembers, that the thief 
might have procured safety by another crime, from which he 
was restrained only by his remaining virtue *. 



* About five years since, the county of York yyere deeply interested in the 
tfial of the father of a large family, who, when living in the greatest respecta- 
bility, vyas accused of highway robbery. 

The trial was in York Castle ; the prosecutor was a youth of about 20 
years of age, the son of a banker, and the prisoner a stobt athletic man, of 50. 

The prosecutor had transacted his business as usual at the Market-town ^ he 
had received several strnis of money in the presence of the prisoner ; had dined, 
and about five o'clock had set out on his return home : it was a fine evening in 
summer, and he rode gently on : in ;^ solitary laqe he was overtaken by the 
prisoner, who seized him and demanded his pocket-book : in the first agony of 
sitrprise and fear, the prosecutor gave him a violent blow with his whip ; bui 
the prisoner, who was a tfciry powerfil man, dragged him from his horse, knelt 
down upon him, aii4 took from him bis money and account books. In this 
situation the prosecutor begged very earnestly for hb life. As he laid under 
the prisoner, he watched )iis coontenance, and saw that he was much agitated ; 
he desisted, arose, mounted his horse, and rode away. It was then about seven 
o'clock in t^ efepiagi bat the young man was so much exhausted, that he did 
npt i^ach home. tiU.lat^ at night, fie immediately stated these circurostaikcefi ^ 
but the improbability of his having been robbed In open day-light, on a^puliflic 
road, and of his having lost various memorandums, which a robber would 
s<5a:rce]y have takto; excited some suspicion respecting the truth of this 
stfttement. 
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A* 

The obHgaiions to assist the Exercise of public justice are 
faideed strong; but they 'will certainly be overpowered by 
ieaderaess for life. "VVhat b punished with severity contrary 
to oar ideas of adequate retiribntion, will be seldom discoveired ; 
and multitudes will be suffered to advance from crime to crime 
till they deserve death, because, if they had been sooner prose- 
cuted, they would have suffered death before they had deserved 
it 

This scheme of invigorating the laws by relaxation, and 
extirpating wickedness by lenity, is so remote from common 
practice, that I might reasonably fear to expose it to the public, 
could it be supported only by my own observations: I shall 
therefore, by ascribing it to its author. Sir Thomas More, 
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' 'As the Jury were leaving the Box, the young man who had been robbed 
begged to be heard. He was so much agitated, that he could scarcely speak; 
wh^ he recovered himself he said, ** I stand hc^ to plead for your mercy 
towards a man, who listened to my voice when I begged for mercy from him. 
ir he could have been deaf to my cry, I should no%v be in my gfave, 
ud he in the bosom of a respectable familyv with the wife who believed him- 
virtttonst <um^ ^^ children who loved him. It has t>een proved to you that his 
cmioections, his character, his religious persuasion, would all Imve united to 
shelter him from suspicion ; it has also been proved that I was lame from my 
birth ; that I am fleeble; that I had exasperated him by a blow which almost 
firactnred his skull i and that he knew I could Identify him % but the kind- 
ness of his nature preponderated, it overcame the fear of diii^ace; and be 
suffered me^to depart, that I might be the cause of his death. If you do not 
pity his momentary lapse, If you do not respect his return to virtue, it would 
have been Well for.me if I had died ! It is me that you will condemn, I shall be 
the victim of the law, and be gave me my life in vain !*' 

He was frequently interrupted, during this affecting appeal, by the tears of 
tli^ Jury, and the general distress of the Court.— The prisoner was found Guilty, 
nd iMi exiecn^*4Thef story U well known in the county of York. The name^ 
^ lupprfMcd f<!oni rcHpect to hi» friends. 
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endeavour to procure it UiaA alteatiqn wbkh I widx always paid 
tapmdencei to justice^ and to mercy. 



SIR W. BLACKSTONE. 



PUBUSBBD IN TME YbMR 1765. 



In proportion to the importance of the criminal law, onght also 
to be the care and attention of tlie legislature in , properly 
formingand enforcing it. It should be founded upon priAcifriies 
that are permanent, uniform, and universal; and always 
conformableto the dictates of truth and justice, the fediiigs of 
humanity, and the indelible rights of mankind: though it 
sometimes (provided there be no transgression €j£ these eternal 
boundaries) nay be modified, narrowed, or eidarged, ittconiing 
to the local or occasional necessities of the state which it is 
meant to govern. And yet, either from a want of attention to 
these principles in the first conco6tion of the laws, wnd adoptini^ 
in their stead the imptstnons didiates of avarice, annblkioii, and 
levenge ; from retaining the disco'^dant political r^gnlations 
which successive conquerors or ia6iions have establishedy la 
Che various revolutionsjofgovemnent; firom giving a bM^n^ 
efficacy to sanfiions that were iatendedf la be tenpcmny, and 
made (as Lord Bacon expresses it) merely upon the spur of tha 
OGCusion ; or froni> lastly > too hastily emptoying sudi 
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mpnAy dispfoportboAle tottuek fod, ia oidcc to check did 
ffogtm^oSspme teny psembat offieiioe;. fcom some, or frooi 
lU, of iktte causes, ttkath happened^ that the ctitniaal law ia 
10 erery country of Ettvopd mpro rude and iiapei^fefi thaii the 
wA. I shaJH not here ciit^rintoimy minute inquirieftconceming 
tke local con&titutkni&of ofher nation^; the inhumanity and 
Bustaken policy oPi»bich have been suiBcionily pointed out 
kj' iegeniQiKs Wisiten of their own*. But ev«n with ^s in 
fio^aodi wheva ottf ciown law is with justice supposed to be 
taoie nearly advanced to perfection; where crimes ar&49iore ao* 
ouiBtely defined^ and penalties less uncertain and arbitrary; 
ihese all cN^r aQpusation& are public, and our trials in the luce of 
the world ; where tortiue is lyiknown, and every delinquent is 
judged by such of his equals against whom he can form no ex- 
ception, nor even a personal di4ike;— even here wc shall occa-^ 
lionaUy find room to remark some particulars that seem to want ) 
loriaion and amendment. These have chiefly arisen from too ^{^'^ 

^<»vpHlous an adherence to some mlos of the ancient common v^ ^ 
l|w, wh^n tbe reasons hato ceased upon which.those rules were 
fisiaded ; iVom nc^. r^ealipg such of the old ponal laws as are ' 
fitil^l dhfiolete or absurd ; and from too little care and attention 
in fmqiiBg and passing new ones. Theenacting of penalties, 
to which a whole nation shall be subject, ought not to be left as 
a matter of indifference to the passions or interests of a few, who, ^ Oi^^*^ 
«poii temporary matiVes, may prefer or support such a bill ; ' "^ 
to t^ €^i9ly ajid n^aturdy considered by persons who know 
*bM pr^^visiQUS the laws h^re already made to remedy the 
Nfcbipf complained of; who can ftom experience foresee the 
probable consequences of those which are now proposed^ and 
who will judge without passion or prejudice, how adequate they 
ate to the evil, it is never usual in the house of peers even Xo 
'^ a private bill, which may afieft the property of an indivi- 

* Baron Moatesquieu, Marquis Beccaria, See. 
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dual, without first fefentilg it to some of the learned judges, md 
hearing their repchrt thereon *. And surely equal precaution is 
necessary, when laws are to be established, which may a^ct 
the property, the liberty, and perhaps eveti the lives, of tfaou^ 
sands. Had such a reference taken place, it is impossible that 
in theeight«enth century it could ever have been made a capital 
crime, to breakdown (however maliciously) the mound of a 
fish pond, whereby kny fish shall escape t or to cut down a 
chcrry4m in an orchard f . Were even a committee appointed 
but once in an hundred years to revise the criminal law, it couhi 
not have continued to this hour a felony without benefit of 
clergy, to be seen for one month in the company of persons who 
call themselves, or are called, Egyptians :}:• 

V 

It is true, that these outrageous penalties, being sddom or 
never infli6led, are bardly known to be law by. the public : but 
that rather aggravates the mischief, by laying a snare for the 
unwary. Yet they cannot but occur to the observation of any 
one, who hath undertaken the task of examining the great qnt* 
lines of the English law, and tracing them up to their princi« 
pies : and it i^ the duty of such a one to hint them with decency 
U> those whose abilities and stations enable them to apply the 
Remedy. 

As to the power of human punishment, or the right of the 
temporal legislator to inflict discretionary penalties for crimes* 
and misdemesnor §, it is clear, that the right of puniahing 
crimes agathst the law of nature^ as murder and the like, b in a 



♦ See Vol. 11. p. 345, 
f Stat. 9 Geo. I. c. 22. 31 Geo. II. c. 42^ 
J Stat. 5Eliz. c*20. 

§ See Grotius, dej\ b. ^ p. I % c 2a Puffendorf. L. of JTat. * 
N. b. 8. c. 3. 
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Me of mere nature vested in every individual. For it must be 

Tested in somebody ; otherwise the laws of nature would be vain 

and fruitless, if none were empowered to put them in execution ; 

arid if that power is vested in any (me, it must also be vested in 

^mankind ; since all are by nature equal. Whereof the first 

mntderer Cain was so sensible^ that we find him * expressing his 

apprehensions^ that whoeoer should find him would slay fairn* 

In a state of society this right is transferred from individuals \o 

the sovereign power; whereby men are prevented from being 

judges in their own causes/ which was one of the evils that 

civil government was intended to remedy. Wliatever power, 

therefore, individuals bad of punishing oflknces against the law 

of nature, that is now vested in the magi^tmte alone ; who bears 

the sword of justice by the consent of the whole community. 

And to this precedent natural power^ (^ individuals, must be 

referred' that right which some have argued to bdong to every 

' state (though in fact never exercised by any) of punishing not 

* only their own subjects, but also foneign ambassadors, even with 

death itself; in case they have ofiiended, not indeed against tb^ 

municipal laws of the country, but against the divine laws of 

nature, and become liable thereby to forfeit th^ir lives for their 

^niltf* 

A.S to ofiences merely against the laws of society, which are 
only mala prohibita^ and not mala in se; the temporal magis- 
• trate is ako empowered to inflict coercive penaltfes for such 
transgressions ; and this by the consent of individuals ; who, in 
forming societies, did either tacitly or expressly invest the sov^ 
reign power with a right of making laws, and of enforcing obe- 
dience to them when made, by exercising, upon their non- 
observance, severities adequate to the evil^ The lawfulness^ 
therefore, of punishing such crimiiial^ is founded upon this 
j^nnciple, that the law by which they suffer was made by their 
own consent ; it is a part of the original contract into which 
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llUed &E, iuid'bas iong coixfribiited 4o, iheur o^j^^nexttky. 

. This Hgbt therefore being thus conferred by univerBal eonsen 
jgives to the sCiElte^exs^ctly the samepower, and no more, oven 
jta memberS) as each iadividnal member had naturally oy 

himtelf or others. Which has occasionedsome to doubt, he 
£ir a human legislatare ought to iaflict capital puntshBoents f 
|K?5itfz}e offences ; oflfences against the municipal law* only, ai 
Aot against the hw of injure.; Binceno individual has natural 

apower of inflicting death «^)dn himself or others for actio 

in tfaemsdves indiffi^rent. Withr^ardto offences nui/a tit j 
capital punishioentsitre in some inbtances inflicted by the ii 

m^iate conmia^d^Gbd himself to all' mankind; '83, in t 

c^ae of murder, by the pK»eept delivered to Noah, their coi 
^mon ancestor and representatite j[, '^ Whoso ^eddeth-mai 
^blood, by man shall his blood be shed." In oliier fatstotu 

they^are inflicted afilier ihetxampie^ the Creator, in his '|lo 
^Ive code of hitrs for (he regulation of the Jewish republic ; ^aa 
> the oiise of die cridie against - natove. Btit fliey ai« som^lin 
^iflflic^ without iuichexptesswaiadaiit or «xamite, <at tiie 1K 

and discretion of the human legislature ; as for forgery, fdnlbi 

and sometimes for offences of a lighter kind. Of these we i 

^ ■ ■ . ■ . '' ■■_• 

^principally to' speeds : as'thfesc criiiies'afc, ndiieof'thein, 6!fen< 

&gdtn'st'riaf Ural, but 6nly against social rights ; ndt eV^n^ tK 

*!its«f, unless it be accompanied wilh violence to one's house 

"person: all oithers being an infringement of th&t right '6fp 

perty, which, fts we'bave fotnierTy seen %, bwes its ori^ hoi 

tote feiw of nature,' but merely to civil society. 

The'phjtiice of inflicting capital piunishioiients, %r'6tefl 
^6f huiiiSn institution, * is thus justifiedljy that ^eat 'aiid ' gc 
'%tto,WtethewHa1e'|l : *< When oiSenas grow^ciibrmd 
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Abquent, *iid danfuerou^ to a kingdem or ^itate, deslmcliire « 

jrighly pernicious to ciril "sooinliefi, and 4o the giwt ixabevanltf 

add danger dfthe kiag^lom or ils inbabitanU, severe punisli- 

menVand €Y.tn deatu it«df U Bei^essary to be annexed tolann 

hmanj cases by the prudence of lawgirers." It is tfaerefocp 

the eaormUy 9 or dangeroos tendency, of the crioie, tbatalon^ 

ean warrant aiiy earthiy Iegis^ldtu*e in putting him 4o deatii 

that commits it. it is not m frequency only, or the difficulty 

«f otherwise preventing it, that will excase our atteokpting la 

^vetit it by a wanton effusion of human blood. For, tho^h 

the end of punishment is to deter men from offifnding,(it nerer 

•can follow from thence, that itis lawful to deter them at any 

late and t>y any meiins ; since there may be unlafwfiil methocb 

df enforcing obedience even to the justest laws. Every • humane 

'legislator will be therefore extremely cautious of , establishiiig 

law. that inflict the penalty of death, especially for sllghtofien- 

'ces, or such as are merely positive. He will ca^peet a better 

reason tor his so doing, than that loose one which geofp^aUy i is 

given, that it is found by former experience that no lighter 

"penalty wfll be e&ctual. For is it fomtd upon finrtherreaq^i* 

Qsnce that capital punishments are aaoieeffisctnal? Was the 

:vBsC^ territory of all the Russias worse regidatal tiader the bla 

^Aipress>Bli8abeth, than under her more ^nguinary pndacfs* 

4»is? Is it now under Catherine II. less civilised, less ;eocial9 

4ess socuve?^And y^ we are assured, that neither jof these iUw* 

i^ons princesses have, throughout tiidr whole ladmiaiBtratioay 

^iifflidted ^ penalty of death. : ^aad the hMsr lias, upon foil 

<)p^tairiott (tf itsb^mjg'&sdess, nay^ven pemicioiu, jgiveo'OT- 

^ders for aboHsUng it entirely fbroitghottt her extcasive domi« 

'Hibds **. But indeed, were capitsd ^ pttatslmwais pfWed ky 

iKpetkmee to be a>sure - and elfectnal remedy, that imuld 'tA 

prove the necessity (updn whii&h-tlie jufefticeaad :pMfpiiety'de* 
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pend) of inflicting them upon all occasions when other exped^ 
ents tail. I fear this reasoning would extend a great deal too 
far. Por instance, the damage done to our public roads by 
loaded waggons is universally allowed, and many laws have 
been made to prevent it; none of which have hitherto proved 
efl^tual. But it does hot therefore follow, that it would be just 
for the legislature to inflict death upon every obstinate carrier, 
who defeats or eludes the provisions of former statutes. Where 
theevilio be prevented is not adequate to the violence of the 
preventive, a sovereign that thinks seriously can never justify 
such a law to the dictates of conscience and humanity. To' 
shed the blood of our fdlow creature is a matter that required 
the greatest delibemtion^, and the fullest conviction of our own 
authority : for life is the immediate gift of God to man ; which 
neither he can resign, nor can it be taken from him, unless by 
the cpmniand or permission of him who gave it ; either express* 
ly reveled, or collected from the laws of nature or society by 
clear and indisputable demonstrations, 

I would not be understood to deny the right of the Legisli^ 

ture in any country to enforce its own laws by the death of this 

transgressor, though persons of some abilities have doubted it /; 

but only to suggest a few hints fpr the consideralioq. of such as 

.are, or may hereafter -become, Iegi$latQrs. \yhep ^ qu^stiop ^ 

-arisen, whether -death may be lawfully inflicted for thi3 or that 

, transgression, the wisdom of the law must decide it : and to thJ3 

.public judgment or decision all pavatejudgmentsniust submit, 

-dsr there is an end of the fin^princi^ofaU society, and 

goYommeai. The guik of bloody if any, must li^ at their 

<lodrs'who ncdstiitetpret the extent of th^ir warrant i and not at 

the rdooiB of the stibject, who is bound to receive the interpr^ 

tatiqite that are given by the sovereign power, 



Lastly, as a conclusion to the whole, we may observe, that 
^^ifhStt^ts of 'ttiiMlsdiiaUesiiverityj espedially ^hen indi$< 
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erlffiinately iaflicted, have less effect in preventing crimes^ and 
amending the manners of a people, than such as are more mer- 
ciful in general, yet properly intermixed with due distinctions 
of severity. It is the sentiment of an ingenious writer, who 
seems to have well studied the springs of human action f , thai 
crimes are more effectually prevented by the ccrtdntj/ than by 
the severity of punishment. For the excessive severity of laws 
(says Montesquieu \) hinders their execution : when the pu« 
uishment surpasses all, measure, the public will frequently, out 
of humanity, prefer impunity to it. Thus also the statute 1 
Mar^ st. 1. c. 1« recites, in its preamble, ^^ that the state of 
every king consists more assuredly in the love of the subject 
towards their prince, than in the dread 6i laws made with ri- 
gorous pains ; and that laws made for the preservation of th« 
commonwealth, without greajt penalties^ are more often obeyed 
and kept, than laws .made with extreme punishments.'^ Happy 
had it been for the nation, if the subsequent practice of that 
deluded princess, in matters of religion, had been correspondent 
to these sentiments of herself and parliament) in matters of state 
and government ! We may farther observe, that sanguinary 
laws are a bad symptom of the distemper of any state, or at 
least of its weak constitution* The laws of the Roman kings^ 
and the twelve tables of the decemvirij were fiill of cruel punish* 
mentsz the Porcian law, which exempted all citizens from 
sentence of death, silently abrogated them all. In this period 
the republic flourished : under the emperors^ severe punish^ 
ments were revived ; and then the empire fell. 

/ 

It is moreover absurd and impolitic to apply the same pu« 
nishment to crimes of different malignity. A multitude of san* 
guinary laws (besides the doubt that may be entertained con* 
ceming the right of making them) do likewise prove a manifest 
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dbffict «Hter m the wi^am oPtfae leginlative, or the strength o# 
the exiMnitive pcmer. R is a kind of quackerj in governmenty 
and ar^es a want of solid sktH, to apply the same uniTersal 
remedy, the uMimtm suppUciunij to every case of difiicidty « It 
hy it must be owned, muck easier to extirpate than to amend 
Daiankind ; yet that man must be esteemed both a weak and a 
cruel surgeon, who cuts off every limb, which through ignor- 
imee or indolence he will not attempt to cure. It has been 
therefbre ingeniously proposed j:, that, in every state^ a scale 
of crimes should be formed, with a correspcmdtng scale of 
punishments, descending from the greatest to the least : but, 
if that be too romantic an idea, yet at least a wiselegistatorwiU 
mark the principal divisions, and not assign penalties of the 
first degree to ofiences of an inferior rank* Where men see no 
distinction made in the nature and gradations of punishment, 
the generality will be led to conclude there is no distinction in 
the guilt. Thus, in France, the punishment of robbery, either 
with qt without murder, is the same ^ : hence it is, that though 
perhaps they are therefore subject to fewer robberies, yet they 
never rob but they also murder* In China, murderers are cut 
to pieces, and robbers not : hence, in that country, they never 
murder on the highway, though they often rob. And in Eng* 
land, besiiles^tbe^ additional terrors of a speedy execution, and 
il subsequent exposure or dissection, robbers have a hope of 
transportation, which is seldom extended to murderers. This 
has the same efiect here as in China i in preventing freq^uenl 
assassination and slaughter. 

• Yet, though, in this instance, we may glory in the wisdom 
of the English law, we shall find it more difficult to justify the 
fteqfuency of capital punishment to be found therein ; inflicted 
(pekhapA inattentively) byamultitudeof successive independeni 
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stidtties, upon crimes very diflferent in their natures. It is a 
mebncholy trutfat that, amonj^the variety of actions which men 
ue daily liable to commit, no less than an hundred and sixty 
have been declared, by aft of parliament %, to be felonies with- 
out ben^t of clergy ; or, in other words, to )bie worthy of in* 
itant death. So dreadful a list, instead of diminishing, in« 
creases the number of offenders. The injured, through com* 
passion, will often forbear to prosecute ; juries, through com- 
passion,* will sometimes forget their oaths, and either acquit the 
guilty or oiitigate t^ ntUure of the oifi^ce ; and judges, through 
compassion, will respite one half of the convicts, and recom- 
meiHJl them to the royal mercy. Among so many chances of 
escaping, the needy fnd hardened o^nder overloojts the multi- 
tude that su^r ; be boldjy engages in some desperate attempt, 
to relieve his wants or supply his vices ; and, ^if unexpectedly 
the hand of justice overtakes hiin, hede^ms himself peculiarly 
unfortunate, in felling at la^st a sacri^ce to t^ose laws, which 
long impunity h^ taught hini to con^mn. 



I Sff« Rjififhead^ ;i^dex to the stutptes, (jdt fplooy), and th« 
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Ui. OF THE MILDNESS OF PUNISHMENTS. 

X HE course of my ideas has carrred me away from my subject^ 
to the elucklation of which I now return, f Crimes are more effec-^ 
ivnlly prevehtedhythe certainit/iythanthe severity of pumshment^ 
Hence in a magistrate, the necessity of vigilance, and in ajudg<? 
of implacability, which, that it may become an useful virtue, 
should be joined to a mild legislation* The certainty of a small 
punishment will make a stronger impression, than the fear ofone 
more severe, if attended with the hopes of escaping ; for it is the 
nature of mankind to be terrified at the approach of the smallest 
inevitable evil, wbOst hope, the best gift of heaven, hath th^ 
power of dispelling the apprehenston of a greater ; especially H 
supported by examples of impunity, which weakness er avarice 
too frequently afibrd. 

If punishments be very severe, men are naturally led ta the 
perpetration of other crimes, to avoid the punishment due to 
the first. The countries and times most notorious for severity 
of punishments, were always those in which the roost bloody 
and iuhuman actions and the most atrocious crimes were com- 
mitted ; for the hand of the legislator and the assassin were di* 
rectcd by the same spirit of ferocity ; which on the throne, dic- 
tat<'d laws of irc^ to slaves and savages, and in private, instiga- 
ted the subject to sacrifice one tyrant to make room for Another. 
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In proportion as punishments became more cruel, the minds 
of men, as a fluid rises to the same height as that vhicb sur- 
rounds it, grow hardened and insensible ; and the force of the 
passions still continuing, in the space of an hundred ycurs, tlie 
jcAee/ terrifies no more than formerly the prison. Tbat a pu- 
nishment may produce (he effect required, it is sufficient that 
them/ it occasions should exceed the good expected from the 
crime; including in the calculation, the certainty of the punish- 
ment, and the privation of tlie expected advantnge. All sevc- 
ritj beyond this is superfluous, and therefore tyrannical. 

Men regulate their conduct by the repeated impression of 
evils they know, and not by those with which they are unac- 
qaainted. Let us, for example, suppose two nations, in one of 
which the greatest punislimcnt is perpetual slaver?/, and in the 
oilier the wheel. I say, that both will inspire the same degri^e 
of terror; and that there can be no reasons for increasing the/ 
punishments of the first ; which are not equally valid for aug- 
menting those of the second to more lasting and more ingenious 
modes of tormenting; a"tid so on, to the most exTquisite refine- 
ments of a science too well known to tyrants. 

There are yet two other consequences of cruel punishments, 
vhich counteract the purpose of their institution,- which was to 
prevent crimes. The Jirst arises from the impossibility of es- 
tablishing an e^act proportioi> between the crime and punish- 
ment; for though ingenious cruelty hath greatly multiplied the 
variety of torments, yet the human frame can sufier only to a 
certain degree, beyond which it is impossible to proceed, be the 
enormity of the crime ever so f^reat. The second consequence 
** impunity. Hums^n nature is limited no less in evil than in 
good. Excessive barbarity can never be more than temporary; 
It being impossible that it should be supported by a permanent 
system of legislation ; for if the laws be too cruel tjiey must be 
altered, or anarchy and impunity will succeed. 
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Ifi jl pjiisibie^ without shuddering with homv, to read in his- 
tory of the barbarous and useless torments that weie cooUy in- 
vented and executed by men who were called sages? Who. 
does not tremble at the thoughts of thousands of wrrtcbcsy 
whom their misery ^ either caused or toloiated by the laws, which 
fkvoured the few and outraged the many, had forced in deq^ 
to return to a state of nature ; or accused of impossible crimes, 
the fabric of ignorance and superstition \ or guilty only of hay- 
ing been faithful to their own principles ; who, I say, can, 
witliout horror, think of their being torn to pieces with slow and 
studied barbarity, by men endowed with the same passions and 
the same feelings ? A delightful spectacle to a fanatic muki- 
tude I 



9d^. of the PiJHISHMENT OF DEATH. 

The useless profusion of punishments, which as- they never made 
men better, induces me to inquire, whether the punishment of 
deaih be really just or useful in a well governed state ? What 
right J I ask^ hate men to cut the throats of their felhw creor 
tures? Certainly not that on which the sovereignty and laws 
are founded. The laws, as I have said before, are only the sum 
of the smallest portions of the private liberty of each individual^ 
and represent the general will, which is the aggregate of tbatof 
each individual. Did any one ever give to others the right oi 
taking away his life ? Is it possible, that in the smallest portions 
of the lil)erty of each, sacriiSced to the good of the public, can 
be contained the greatest of all good, life ? If it were so, how 
shall it be reconciled to the maxim which tells us, that a man 
has no right to kill himself? Which he certainly must have, it 
he could give it away to another. 
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fiat the pBisMmmiQi imi\ki$Mt Mrtfaoriadl bj anj rigM ; 
for I ktve deBftoiBiatied ihal n^attch Eight odsli. ft u then* 
fixe a war «f a whde nation against a citben, whose destnictioB 
tliej consider as necessary, or usefiil to the genesal good. Bui 
ij I can furiAer demamiraie^ thai it is neUher mcetsary nor trse* 
fvi^ I shall have gained the canse of hnraanify* 

Tke death of a citiaen eatmU be «ecessaiy, but im one am* 
When, thoij^h deprived of his libeity , he has snch power and 
oomiections as may endanger Uie security of the nalioii ; when 
liisexislence may produce a dangerons levolution in theestab* 
fished fonn c^goTernment. Bute?en in this case, it can qnly 
be necessary when a nation is on the verge of recovering or hisiBg 
its liberty ; or in times of absolute anarchy, when the disorders 
themselves hold the place of laws. But in a reign of tranquiliiiy ; 
io aform of government approved by the united wishes of the 
nation ; in a state well fortified from enemies without, and sup- 
ported by strength within, and opinion, perhaps more eAcA* 
cious ; where all power b lodged in the hands of a true soveieign ; 
where riches can purchase pleasures and not authority, there can 
he no necessity for taking away the life of a subject. 

^ If the experience of all viges be not sufficient to prove, that 
the punishment of death has never prevented determined men 
fiom injuring society ; if the example of the Romans ; if twenty 
jears reign of Elizabeth, empress of Russia, in which she gavo 
^e fathers of their country an example more illustrious than 
^Qany conquests Jbdugbt with the blood of their sons ; if, I say, 
•all this be not sufficient to persuade mankind, who ^waya 
suspect the voice of reason, and who chuse rather to be led by 
authority, let us consult human natoce in proof of my assertion* 

^ Itiifud the inteuseness of the pain that has the greatest effect 
on the mind, but its continuance ; fiur our sensibility is more 
easily and more poweifuUy affected by weak but repeated im« 
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pression») thaji by a vident, but momeiitMfy impulse. The 
power of habit is univerBal oyer every sensiUe bdng. As it is 
by that we learn to speak, to w^lk, and to satisfy our necessities, 
so the ideas of morality are stamped on our minds by repealed 
impressions. The death of a criminal is a terrible but momen- 
tary spectacle, and therefore a less efficacious method of deterring 
others, than the continual example of a man deprived of his 
liberty, condemned as a beast of burthen, ix} repair by his labour, 
the injury he has done to society. If I commit such a crimen 
says the spectator to himself, / shc^ be reduced to tkiU mberkble 
condition for the rest of mof Ufc A much more poweiliil pre- 
ventative than the fear of death, which men always behold in 
distant obscurity. 

^ The terrors of death make so slight an impression, that it has 
not force enough to withstand the forgetfulness natural to man- 
kind, even in the most essential things ; especially when assisted 
by the passions. Violent impressions surprize us, but their 
effect is momentary ; they are fit to produce those revolutions 
lyhich instantly transform a common man iirto a Lacedemonian or 
a Persian ; but in a free and quiet government they ought to be 
rather frequent than strong. 

The execution of a criminal is, to the multitude, a spectacle, 
which in some excites compassion mixed with indignation. 
These sentiments occupy the mind much more than that salu- 
tary terror which the laws endeavour to inspire ; but in the 
Contemplation of continued suflering, terror is the only, or at 
least predominant sensation. The severity of a punishnlent 
should be just sufficient to excite compassion in the spectators, 
as it is intended more for them than for the criminal. 

A punishment to be just, should have only that degree of 
severity which is sufficient to deter others. Now there is no 
;nan, who upon the least reflection, \vould put in competition 
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tbe total apd pnpatual loss of his libertj% 'with the greater 
advantages be could possibly obtain in coasequenoeof a crime. 
P^egpetual sb^Tery, tbeD) has in it all that is necessary to deter 
the most hardened ai|d determined, as much as thepunishmenit 
of death. I say it has more. There are many who can look 
upon death with intrepidity and firmness ; some through fiuiati* 
cisni) and others through vanity, which attends us even to the 
gm?e; others from a desperate resolution, either to get rid of 
their misery, or cease to live : but fitnaticism and vanity forsake 
the criminal in slavery, in chains and fetters, in an 'iron cage ; 
and dsspair seems rather to be the beginning than tbe end of 
their misery. The mind , by collecting itself and uniting all its 
foroe, can, for a moment, repel assailing grief; but its most vt* 
gorous efforts are insufficient \a resist peppetual wietchedoess. 

, In all nations^ where death is used as a punbhmeot, every 
c^Qunple supposes a new crime committecL Whereas ire per- 
petual slavery, every criminal affords a frequent arul lasting 
!^saiaple ; and if it be necaisary that men should often be wit- 
nesses of the power of the laws, criminals should often be put^tp 
^th; but this supposes a frequency of crimes; and from 
jience this punishment will cease to have its effect, so that it 
niust be useful and useless at the same tim^. . 

\ I shall be told, that perpetual slavery is as painful a pimish- 

ment as death, and therefore as cruel. I answer, that if all the 

hiiserable moments in the life of a slave were collected into one 

ppint, it would be a more cruel punishment than any other ;!but 

Uicse are scattered through his whole life, whilst the pain^^f 

: ^<»ih exerts all its force in a moment. There is also anotl^r 

j ^vantage in the punishment of slavery, which is, that it ii 

i |Qore terrible to tbe spectator rthan to the ,$u&rer r himself ; \ for 

the ipectator considers the sum of all lus.w^t^bed fi^Qmaats, 

Iflu^ iH<?3ufferer, by the misery ott^i)^:p?^5^^i^>B^^vente4 

m)m thmking of the future. All, evils ^|iife.fn^n;qK$e(|ly-^^ |||f 
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nmigiBalioii, and die sui^r finds resources and consolaAions, 
^wUehihespecMors are ignorant; who judge by their avm 
•en^Bity^^wliat passes in a xtAnA, by habit gtoim caHmis to 

IjetHS) lbr« moneiiC, attend to the reasoning of a robber or 
ussnsrin, isfaois dctoved from iHiAating tiie laws by the gibbet or 
Ike «rh6d. 1 imi saisflble, that to derelope the sentiments of 
fn^s fiwn heart, is an art which education only can teach : 
bvtalthoi^hfi Tilbtinmay notbeaUeto give a clear account 
of hispiineiples, they neyarthciess influence his conduct, fle 
feasons Ans* ^ What are "these laws, that I am bound to 
fespect, w4ikA ma^kes so great a dtiferencc between me and Ihe 
rioh mmxkt Me refoses me'thefaithing i ask of him, and ex* 
cuses himself, by bidding me have recourse to labour with which 
he is mmcquainted. Who made these laws ? The rich and the 
great, who never deigned to visit the iniiserdble hut of the poor; 
»^ho have never seen him dividing a piece of mouldy bread, 
amidst thie^ cries of his famished children and the tears of his 
wife. Let ns break those ties, fatal to the greatest part of man- 
kind, and oidy usdiil to a few indolent tyrants. X<et us attack 
tejustice at its source. I will return to my natural state of inde- 
pendence. I shall live free and happy on the fruits of my 
courage and industry. A day of pain and icep^ntai^pe. n^ay 
come, 4)ut it wilt be short ; and for an hour of grief I ^^all 
oijoy years of pleasure and liberty. Kin^ of a small numboTi 
as determined as mjself^ I will correct the mistakes of fortune ; 
and I shall «ee those tyrants grow pale and trembje at the sigl|t 
of him, whom, with insulting pride, they would jiot su%r tp 
rank vrith their dogs and horses." 

"^Rel^^then presents itself to the mind of this lawless villaii^; 
and promising liim afanost a certainty of eternal h^ppi)ii9S8 
Upon 'flntcasy terms iif t^pentance, contributes much ^ l^ssea 
the twtrar^f^Mf UuiC iceM of ifae tragedy. 
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^ 6ut he who foresees, that he must pass a great number of 
years, even his whole life, in pain and slavery ; a slave to those 
laws bj'^ which he was protected ; in sight of his fellow^citizeiis, 
uith whom he lived in freedom and society ; makes an useful 
comparison between those evils, the uncertainty of his success, 
and the shortness of the time in wlAch he sliall c5njoy the fruits 
of his transgression. The example of those wretches continu- 
ally before his eyes^ ihakcs a much greater impression on him 
than a punishment^ which, instead of correcting, makes him 
more obdurate. 

The punishment of death is pernicious to society, from the 
example of barbarity it affords. If the passions, or the necessity 
of war, have taught men to shed the blood of their fellow crea- 
tures, the laws, which are intended to moderate the ferocity of 
mankind, should not increase it by examples of barbarity, the 
more horrible, as this punishment is usually attended with for- 
mal pageantry. Is it not absurd, that the laws, which detest 
and punish homicide, should, in order to prevent murder, pub- 
licly commit murder themselves ? What are the true and most 
useful laws ? Those compacts and conditions which all' would 
propose and observe, in those moments when private interest is 
silent, or combined with that of the public. What are the natural 
sentiments of every person concerning the punishment of death ? 
We may read them in the contempt and indignation with which 
every one looks on the executioner, who is nevertheless an inno- 
cent exccuter of the public will ; a good citizen, who contributes 
to the ad vantage of society r the instrument of the general security 
within, as good soldiers are without. What theii is the origin 
of this contradiction ? Why is this sentiment of mankind inde- 
lible, to the scandal of reason ? It is, that in a secret corner of 
the mind, in which the original impressions of nature are stiU 
preserved, men discover a sentiment which4;ells them, that their 
lives are not lawfully in the power of any one, but of lijat 
(lecessity only, which with its iron sceptre rules the universe. 
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What must taen. think, >vhen they see wi^. magistrates a^d 
grave ministers of justice, Tvith iiidiffercince and tranquillity, 
dragging a criminal to death, and whilst a wretch trembles with 
agony, es^pecting tlie fatal stroke, the judge, w,lbiQ hjas condemn- 
ed him, with the coldest insepsibility, and perhaps with no 
small gratification from the exertion of his authority, quits, his 
tribunal to enjoythe com^rts and pleasures of life ? They will say, 
^\ Ah ! those cruel formalities of justice are^ cloak to tyranny ; 
'^ they are a secret language, a splemn veil, intended to conceal 
*^ the sword by which we are sacrificed to the insatiable idol of 
^^ despotism. TMurder, which they would represent to us as an 
" horribk crime, we see practisedby them without rq)ugnaiiice, 
" or remorse. Let us follow their example. A violent deoih 
^^ appeared terrible in their description, but we see that it is the 
*' affair of a moment. It will be still less terrible to him, who not 
'^ expecting it, escapes almost all the pain." Such is the fatal, 
though absurd reasoning of men who are disposed to commit 
crimes; on whom, the abuse of religioj!i has more influence than 
religion itself. " ^ 

4rlf it be objected, that almost all nations in all ages have pu- 
nished certain crimes with death, I answer, that the force of these 
examples vanishes, when opposed to truth, against which prer 
^ scription is urged in vain. The history of mankind is an im- 
mense sea of errors, ia which a few obscure truths may here and, 
(here be found. 

Hut human sacrifices have also been common in almost all 
nations. That some societies only, either few in number, or for 
a very short time, abstained from the punishment of death, is 
rather favourable to my argument, for such is the fate of great 
truths, that their duration is only as a flash of lightning in the 
long and dark night of error. The happy time is not y^X. arrived, 
when truth, as fiiishood has been hitherto, shall be the portion 
;Of the greatest number. 
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I am sensible that the"" voice of one phHoisopher is too weak to 
be heard amidst the clamours of a multitude, blindly influenced 
by custom ; but there is a small number of sages, scattered on 
the face of the elarth, ^vho will echo to me from the bottom of 
tbeir hearts ; and if these truths should happily force their Way 
to the thrones of princes, be it known to them, that they come 
attended with the secret wishes of all mankind ; and tell the king 
who deigns them a gracious reception, that his fame shall out- 
shine the glory of conquerors, and that equitable posterity will 
exalt his peaceful trophies above those of a Titus, an Antoninus, 
or a Trajan. 

How happy were mankind, if laws were now to be first form- 
ed ; now that we see on the thnmes of Europe, benevolent 
monarchs, friends to the virtues of peace, to the arts and soienctis, 
£itlien» of their people, though crowned yet citizens; the increase 
of whose authority augments the happiness of their subjects, by 
destroying that intermediate despotism which intercepts the 
pmyersofthe people to the throne. If these humane princes 
have suffered the old laws to subsist, it is doubtless because they 
are deterred by the numberless obstacles which oppose the sub- 
vefuon (terrors established by the sanction of maDiy ages ; and 
therefore every wise citizen will wish for the increase of their 
authority. 
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Th!eiie are two methods of administering penal justice. 

The first method assigns capital punishments tofew offi^ces, 
and inflicts it invariaUy. The second method assigns capital 
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punishments to man j* kinds of offences, but inflicts it only itpoif 
<i few examples of each kind. ' 

» 

The latter of these two methods has been long adopted in this 
country, where, of those who receive sentence of death, scarce- 
ly one in ten are executed ; and the preference of this to the former 
method seems to be founded in the consideration, that the se- 
lection of proper objects for capital punishment, principally de- 
pends upon circumstances, which, however easy to perceive in 
each particular case after the crime has been committed, it is 
impoesible to communicate or define beforehand ; or to ascer- 
tain however with that exactness, which is requisite in legal de- 
scriptions. Hence, although it be necessary to fix by precise 
rules of law, the boundary on one side^ th^ is, the limit to which 
th^ punishments may be extended ; and also that notliiug less 
than the authority of the »whole legislature be suffered to deter- 
raitve that bonndary, and assign these rules ; y^ the mitigation 
of punishment, the exercise of lenity, may 'ivithout danger he 
entrusted to the executive magistrate, whose discretion wilt ope- 
rate upon those numerous unforeseen, mutable, and iixlefinite cir- 
cumstances, both of the crime and the criminal, which constitute 
or qualify the malignity x>f each offence. Without the power 
of relaxation lodged in a living authoority , either some o^nders 
would escape capital punishment, whom the public safety re- 
quired to suffer; or some would undergo this punishment 
where it was neither deserved or necessary. For if judgment 
of death were reserved for one or two species of crimes only,, 
which would probably be the case, if that judgment was intend- 
ed to be executed without exception ; crimes might occur of 
nie most dangerous example, and accompanied with ^circum- 
stances of heinous aggravation, which did not fall within a/iy 
description of ofiences that the' laws had made capital, and 
which consequently could not receive the punishment their own 
malignity, and tlie public safety required. What is worse, 
would be known beforehand that such crimes might be com 
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mitted without danger to tne offender's life/ On the other hand, 
if, to reslch these possible cases, the whole class of ofiences to 
Vih\c\i they belong be subjected to pains of death, and no pow- 
er of remitting this severity remain any where, the execution 
of the lows will become more sanguinary than the public com- 
passion would endure, or than is necessary to the generajl 
security. 

Tiie law of England is constructed upon a different and a 
better policy. By the number of statutes creating capital offen- 
cei>, it sweeps into the net every crime, which Under any possible 
circumstances may merit the punishment of death; but when 
the execution of this sentence copies to be deliberated upon, a 
^all proportion of each class are singled out, the general cha- 
racter, or the peculiar aggravations of w hose crimes render them 
fit examples of public justice. jBy this expedient few actually 
suffer death, whilst the dread and danger of it hangover the 
crimes of many. The tenderness of the law cannot be taken 
advantage of. The life of the subject is spared, as fiir as the 
necessity of restraint and intimidation permits ; yet no one will 
adventare upon the commission of any enormous crime, from a 
knowledge that the laws have not provided for its punishment,. 
The wisdom and humanity of this design furnish a just excuse 
for the multiplicity of capital offences, which the laws of Eng- 
land are accused of creating beyond those of other' countries. 
The charge of cruelty is answered by observing, that these 
laws were never meant to be carried into indiscriminate execu- 
tion; that the legislature, when it establishes its last and high- 
est sanctions, trusts to the benignity of the Crown to relax their 
severity, as often as circumstances appear to palliate the offence; 
or even as often as those circumstances of aggravation are 
wanting, which rendered this rigorous interposition necessary. 
Upon this plan is it enough^ to vindicate the lenity of the laws, 
that some instances are to be found in each class of capital 
i:riraes, which require the restraint of capital punishment ; 
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«ftd tlmt ttife testfaint (xmld twrt be applied, iiritk6«rt subject 
tog the wbole tfess t<i the same condemnation ? 

There is hDweter one species of crimes the making of which 
capkal^can hardly, I think be defended, even upon the com- 
prehensive principle juist now stated ; i mean that of private- 
ly stealing from the person. As every degree of foroe is ex- 
cluded by the description of the crime, it will be difficult tor 
assign an example, where either the amount or circumstaftces 
t>f the theft {dace it upon a level with those dangerous attempts 
to vrhicfa the punishment of death should be confitted.t ft 
vC0bf^ ^^rwill be still more difficult to shew, that without gross and cul- 
^t^f'Jif ' pable negligence on the part of the sufferer, such examples 
^^' can et^er become so frequent, as to make it necessary to con- 
/^ * ' stitijfte a class of capital offences, of very' wide and large 

extent. 
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^ '/f^ The frequency of capital executions in this country owes it» 
V > necessity to three causes : — Much liberty, great cities, and the 
.^./w^^jjfant of a punishment, short af death, possessing a sufficient 
*" rt^ flegree of terror. And if the taking away the life of malefactors 
^A iillJSSjHtettioi'C rare in other countries than in oUrs, the reason will be 
f^ #^^ found in some difference in these articles. The liberties of a 
\^u^ «^ ^^ people, and still more the jealousy with which these liber- 
ties are watched, and by which they are preserved, permit not 
those precautions, and i^straints, that inspection, scrutiny, and 
COfitrol, which are exercised with success in aibitr^ry govern- 
ments. For example, neither the spirit of the laws or of the 
people, will suffer the detention or confinement of suspected 
persons, without proofs of their guilt, which it is often impos- 
sible to obtain ; nor will they allow that masters of families be 
obliged to record, and render up a description o f the strarigeis 

►e d^-l 



Or inmates whom they entertain ;ynor that an account Be d6-! 
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' manded, at the pleasure of the magistmte, of each man's timeyj 
tA .j!!^^3i,^, employment, and means of subsistence ; nor securities to be^j 
> required when these accounts appear unsatis&ctory or dubious 
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nor men to be appr<sliended upon the mere sufirsrestion of idle'' 
£i^onragmn€j;j nor to be confined to certain districts ; nor 
S the inhabitants of each district to be made responsible for one 
I another's behaviour ; nor passports to be exacted from all per- 
sons entering or leaving the kingdom : least of all will they to- 
lerate the appearance of an armed force, or of military law ; or 
suffer the streets and public roads to be guarded and patrolled 
bj soldiers ; or, lastly, entrust th^ police with such discretion- 
ary powers as may make sure of the guilty however they involve 
the innoc^it. These expedients, although arbitrary and rigor- 
ous, are many of them effeftual ; and in proportion as they 
render the commission or concealment of crimes more difficult, 
they subtraft from the necessity of overt punishment. — Great 
Cities multiply crimes by presenting easier opportunities and 
more incentives to libertinism, which in low life is commonly 
the introductory stage to other enormities ; by collecting 
thieyes and robbers into the same neighbourhood^ which en- 
ables them to form communications, and confederacies, that 
increase their art and courage, as well as strength, and wicked- 
ness ; but principally by the refuge they afford to villainy, in 
the means of concealment, and of subsisting in secrecy, which 
crowded to^ns supply to meii of every description. These 
temptations and facilities can only be counteracted by adding 
to the number of capital punishments. — But a third cause,, 
which increases the frequency of capital executions in £ngldnd| 
isadefeft of the laws, in not being provided with any other 
punishment than that of death, sufficiently terrible to keep 
offendei^ in a^we. Transportation, which is the sentence second 
bthe qrder of severity, appears to me to answer the purpose 
of exajwple very imperfeftly ; not only because exile is in re- 
ality a slight punishment to those, who have neither property,, 
nor friends,, nor reputation, nor regular means of subsistence 
at hpme; and because their situation becomes little worse by 
theix crimfi> than it was before th.ey committed it ; but because 
jthe punishment, whatever it be, is unobserved and unknown. 
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A transported convift may suffer under his sentence, but hiil 
sufferings are removed from the view of his countrymen :. Iiis 
misery is unseen ; his condition strikes no terror into the minds 
of those, for whose warning and admonition it was intended. 
This chasm in the scale of punishment produces also two far- 
ther imperfe£iions in the adminstration of penal justice: the 
first is, that the same punishment is extended to crinies pf very 
different character and malignancy; the second^ that punish* 
ments separated by a great interval, are assigned to crimes 
hardly distinguishable from each other, in their guilt and 
mischief. 

The end of punishment is twofold, amendment^ and exam" 
pie. In the first of these, the reformaMon of criminals, little has 
ever been effected, and little I fear is practicable. From every 
species of punishment that has hitherto been devised, from 
imprisonment and exile, from pain and infanij^, malefactors 
return more hardened in their crimes, and more instructed. If 
there be anything that shakes the soul of a determined villain, 
it is the expectation of approaching death. The horrors of this 
situation may cause such a wrench in the mental organs, as to 
give them a holding turn : and I think it probable, that many 
of those who are executed, would, if they were delivered at 
the point of death, retain such a remembrance of their sensa- 
tions, as might preserve them from relapsing into their former 
crimes. But this is an experiment that from its nature cannot 
be repeated often. 



iBarbarous spectacles of humaijL agony, are justly found fault 
with, as tending to harden and deprave the public feelings, and 
to destroy thj^t sympathy with which the sufferings of our 
fellow creatures ought always to be seen ; or if no effect of this 
kind follow from them, they counteract>in ^omc measure their 
own design, by jinking mens* abhorrence of the crime into 
commiseration of the criminal. But if a mode of execution could 
be devised, which would - augment the horror of the punish- 
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ment, without oRending or impairing the public sensibility by 
cruel or unseenjy objects of death, it might add somethinii^ to 
the efficacy of the example, and, by be'ng reserved for a few 
atrocious crimes, might also enlarge the scale of pnnishraenl; 
an addition to which seems wanting ; for as the matter remains 
at present, you hang a malefactor for a simple robbery, and 
jean do no more to the villain who has poisoned his flither. 
Somewhat of the sort we have been describmg, was tiie propo- 
salnot long since suggested, of casting murderers into a don 
of wild beasts, where they would perish in a manner dreadful 
to the imagination, yet concealed from the view. 

In estimating the comparative malignancy of crimes of 
riolence, regard is to be had, not only to the proper and in- 
tended mischief of the crime, but to the fright occasioned by 
the attack, to the general alarm excit(*d by it in others, and 
to the consequences which may attend future attempts of the 

« 

same kind. 

• 
Of frauds or of injuries which are effected without force, 
the most noxious kinds are forgeries, couuterteitiiig or di- 
minishing the coin, and the stealing of letters in the course 
of their conveyance ; inasmuch' as these practices tend to 
deprive the public of accommodations, which not only im- 
prove the conveniences of social life, but are essential to the 
prosperity, and even the existence, of commerce. Oriluse 
crimes it may be said, that although thiy seem to atl'^ct 
property alone, the mischief of their operation d<^.s li t ter- 
minate there. For let it be supposed, that the reeushiu ss (»v 
lenity of the laws should in any country, suiFi^r otFciu -s v)f 
this sort to grow into such a frequency, jis to reu it r ujo 
use of money, the cii;culat ion of bills, or ihe piiiac eoa- 
veyance of letters no longer safe or practicacK ; »t hif noi.M 
fllow, but that every species of tmde and ;>[ uf.vity -i: t 
decline Uiider these discourage uion t^ ; iiic feou.Cvfe oiiii 
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tiistencc fail, by ivhich the inhabitants of the country axe 
supported ; the country itself, where the intercourse of civil 
lite was so endangered and defective, be deserted : and that, 
beside the distress and poverty which the loss of employment 
%vould produce to the industrious and valuable part of the 
existing community, a rapid depopulation must take place, 
each execution becoming less numerous than the last, till 
solitude and barrenness overspread the land : until a desola^ 
tion similar to what obtains in many countries of Asia, which 
were once the most civilized and frequented parts of the 
world, succeed in the place of crowded cities, of cultivated 
fields, of happy and well-peopled regions. When we carry 
lhei:efore forwards our views to the more distant, but not less 
certain consequences of these crimes, we perceive thatj aU 
though no living creature be destroyed by them, yet human 
lite is diminished ; thatl^n offence, the particular consequence 
of which deprives only an individual of a small portion of 
his prosperity, and which even in its general tendency seems 
to do nothing more than to obstruct the enjoyment of certain 
pybJic conveniences, may nevertheless, by its alternate effects, 
conclude in the laying waste of human existence. This ob- 
servation will enable those who regard the divine rule of 
" life for life, and ." blood for blood," as the only authorized 
find justifiable measure of capital punishment, to perceive, 
>vith respect to the quality and effects of the actions, a great- 
er resemblance than they suppose to exist between certain 
atrocious frauds, and those crimes which attapk personal 
safety. 

Ijfi the case of forgeries there appears a sp^tantial differ- 
cncebctwecn the forgii?g pfljills of exchange, or of securities 
which are circulated, and of which the circulation and cur- 
rcncy arc found to serve and facilitate valuable purposes of 
commerce ; and the forginff pf bojjds, leasee, mortgages, ok 
of instruments which are not commonly transferred from one 
^h^nd to another; because, in the former case, credit is bc-* 
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oessarily given to the sigaature ; and, without that credit, 

the negotiation of such ptopesfty could not be carried on, nor 

the public iftility sought from it, be attained ; in the otiier 

case, all pos^ility of deceit might be precluded, by a direct 

commuiucaiidn between the parties, or by due care in the 

choice of their agents, with little interruption to business^ 

and without destroying or much encumbering the uses for 

which these instruments are calculated. This destruction I 

apprehend to be not only real, but precise enough to afford a 

Kne of divisiofi between forgeries, which, as the law now 

4itamls, are almost universally capital, and punished witb 

undistinguishing severity. 

(Pak/s Moral Philosophy,) 
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Of THE SETEBtTV QF PUNtSHME!fJTS IN DIFFERENt 

GOVERNMENTS •. ' 

XHEseverity of punishments is fitter for despotic governments, 
whose principle is terror, than for a monarchy, or a republic, 
whose spring is honor and virtue. 

Inmodemte governments^ the love of one's country, shame, 
and the fear of blame, are restraining motives, capable of pre- 
venting a multitude of crimesf Here the greatest punishment 
of a bad action is conviction. The civil laws have thereTore a 
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softer way of correcting, and do not require iso much force and 

severity. • 

In those states, a good legislator is less bent uponpun&thing^ 
than preventing crimes ; be is more attentive to inspire good 

Oioralsy than to inflict penalties. 

» 

It is a constant remark of the Chinese authors, that the 
more the picnal laws were increased in their empire, the nearer 
they drew towards a revolution. This Ls because punishments 
were augmented, in proportion as the public morab were 
corrupted. 

It would be an easy matter to prove, that in all, or almost all 
the governments of Europe, penalties have increased or dimi- 
nished, in proportion as those governments favoured or dis- 
couraged liberty. 



OF TKE POWER OP PUNISHMENTS ♦. 

J&xpBRiGNCE shews,, that in countries remarkable for the lenity 
of their laws^ the spirit of the inhabitants is as much affected by 
slight penalties, as in other countries by severer punishments. 

If an inconvenience or abuse arises in the state, a violent 
government endeavours suddenly to redress it ; and instead of 
putting the old laws in execution^ it establishes some cruel 
punishment, which instantly puts a stop to the evil. But the 
spring of government hereby loses its elasticity ; the imagination 
grows accustomed to the severe as well as the milder punish- 
ment ; and as the fear of the latter diminishes, fhey are soon 
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in ev^ case to have reoouneto the former^ Robberies 
on the high -way were .gvowQ common in some coontries ; in 
Older to remedy thisevil, they invented the punishment of break- 
ing iipon ttie wlieel, the terror <tf which put a s*op for a while 
to this mischievous practice. Bat soon after, rbbberies on the 
high- ways became as common as ever. 

Desertion in our days was grown to a very great height ; in 
oonsequence of .wbioh it was judged prqper to punish those 
delinquents with death ; and yet tlieir number did not diminish. 
The reason is very natural ; a soldier, accustomed to venture 
his lifr, despises, or affects to despise, the danger of losing it; 
He is habituated to the fear of shame ; it would have been there* 
fore much better to have continued a punisbment +, which 
branded him with infamy for life ; the penalty was pretended to 
be increased, while it really diminished. 

Mbnkind must not be governed with too much severity ; we 
OQght to make a prudent use of the means which nature has 
given us to conduct them, if we enquire into the cause of afl 
human corruptions, we sha}l ifind that ihey proceed from the 
impunity of crimimils, and not from the moderation of puniih- 

«ents. 

I 

Let us follow nature, who 6as grven shanne to man for his^ 
scourge ; and let the heaviest part of the punishment be the 
in&my attendmg it. ^ 

But if there be fome t)ciisntrtffi whfiie: sbaneift not st oonse*^ 
qae&ceof punighmeot, this mo0t i3e4iwing toJlynuiny, whidi 
has inflicted the same penalties on villains and honest men. 

Andif the re ai e o t he rs wfa eie men are deterred only by cruel 
punishments, we may be sure that this must, m a great mea« 
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sure arise, from the violence of ibl; government, which hasascd 
such penalties for slight transgressions. 

It often happens that a legislator, desirous of remedying an 
abuse, thinks of nothing else; his eyes are open only to this 
object, and shut to its inconveniences. When the abuse is re« 
dressed, you see only the severity of the legislator ; yet there 
remains an evil in the state that has sprung from this severity ; 
the minds of the people are corrupted, and become habituated 
to despotism. 

Lymnder J having obtained a victory over the AthcBians) 
the prisoners were ordered to be tried, in consequence of an 
accusation brought against that nation, of having thrown all 
the captives of two gallics down a precipice, and of having 
resolved in full assembly to cut off the bands of those whom 
they should chance to make prisoners. The Athenians were 
therefore all massacred, except Adymantes^ who had opposed 
this decree. Lysander reproached Philoclesy l)efore he was 
put to death, with having depraved the people's minds, and 
given lessons of cruelty to all Greece* 

The Argkesy says Plutarch ^, having put jifteen hundred of 
their citizens to death j the Athenians ordered sacrifices of ejcpio' 
tiony that it might please the Gods to turn the hearts of the Athc'' 
mans from so cruel a thought > 

There are two sorts of corruption ; one when the people do* 
not observe the.laws ; the other when they are corrupted by 
the laws : an incurable evil, because it is in the very remedy 
itself. V 



\ Xenopb. hist. lib. 3. 'f 

SMorals.yofihou'wh^ are intrusted mth the dtrtdwnpfthi 
state affairs* 
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JNSUFFICIENCY OF THE LAWS OF JAPAN «. 

Excessive punishments may even corrupt a despotic govern- 
meiit ; of iliis we have au instance in Ja|>an. 

Here almost all crimes are punished with death t, because 
I disobedience to so great an Emperor as that of J^ipan, is rec- 
' koned an enormous crime. The question is not so much to 

jc^rre6i the delinquent, as to vindicate the authority of the prince. 
[ These notions are derived from servitude, and arc owing cspe* 

cially to this, that as the Emperor is universal proprietor, almost 

all crimes are directly against his interests. 



\ 



They punish with death lies spoken before the magis- 
trates ^ ; a proceeding contrary to natural defence. 

Even thirtgs which have not the appearance of a crime, arc 
ficverely punished ; for instance, a man that ventures his money 
at p!ay is put to death. 

True it is, that the character of this people, so amazingly ob- 
stinate^ capricious, and resolute, as to defy all dangers and 
calftmities, seems to absolve their legislators from the imputa-. 
tioa of cruelty, notwithstanding the severity of their laws. But 
are men who have a natural contempt of death, and who rip 
jfl open their bellies for the least fancy ; arc such men, 1 say, 
^A mended or deterred, or rather are they not hardened, by the 
^•1 continual prospect of punishments ? 
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♦ Chap. xiii. f Sec Kcmpfer. 

X Collection of Toya^es that contributed to the establishment of 
t^ East-India Company, torn. 3, p. 4^8. 
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The relations of travellers inform us, with respect to the edu« 
caKon of the Japanese, that children must be treated there 
with mildness, because they become hardened to punishment; 
that their slaves must not be too roughly used, because they 
immediately stand upon their defence. Would not one 
imagine, that they might easily have judged of the spirit 
ivhich ought to reign, in thrir political and civil government, 
from that which should prevail in their domestic concerns ? 

A wise legislator would have endeavoured to reclaim people, 
by a just temperature of punishments and rewards; by 
maxims of philosophy, morality, and religion, adapted to 
those characters ; by a just application of the rules of 
honour, and by the enjoyment of case and tranquillity 
jof life. And should he have entertained any apprehen- 
sion, that their minds being inured to the cruelty of punish- 
ments, would no longer be restrained by those of a milder 
nature, he would have conducted himself } in another man- 
ner, and gained his point by degrees ; in particular cases, 
that admitted of any indulgence^ he would have mitigated / 
the punishment, till he should have been able to extend this 
mitigation to all cases. 

But these are springs to which despotic power is a stranger ; 
It may abuse itself, and that is all it can do : in Japan it has 
made its utmost effort, and has even surpassed itself in cruelty ! J 

As the minds of the people grew wild and intractable, th/ 
were obliged to have recourse to the most horrid severity. 1 

This is the origin, this the spirit of tlie laws of Japan. Th 



* " '' . ■ ■>■ i 11 ■■■' ., .1, .1.1. . ■ I I II I » ■ Ji 

I 

X- Let this be observed a» a maxim in practi<fe4 wHh ttgM^ 
cases where the minds of people h«v« beea depraved by too 
a seycrity of punishments. 
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liad more fury, however, than force. They succeeded io 
the extirpation of Christianity ; but such unaccountable efforts 
are a proof of their insufficiency. They wanted to establish a 
good polity, and they have shown greater marks of their 
weakness « 

We have only to read the relation of the interview between 
the £mperor and the D^yro at Meaco \ . The number of those 
who were suffocated or nlutdered in that city by ruffians, is 
incredible ; young maids and boys were' carried off by force^ 
and found afterwards exposed in public places, at unseasonable 
hours, quite naked, and sewed in linen bags, to prevent their 
knowing which way they had passed ; robberies were commit** 
ted in all parts, the bellies of horses were ripped open, to bring 
their riders to the ground ; and coaches were overturned in order 
to strip the ladies. The Dutch, who were told they could not 
pass the night on the scaffolds, without exposing themselves to 
the danger of being assassinated, came doWn, &;c. 

I shall here give one- instance more from the same ifation. 
The Emperor having abandoned himself to infamous plea-* 
sures, lived unmarried, and was consequently in danger of 
dying without issue. The Deyro sent him two beautiful dam- 
sels ; one he married out of respect, but would not meddle 
with her. His nurse caused the finest women of the empire 
to be sent for, but all to no purpose. At length, an armour- 
er's daughter having pleased his fasicy §, he determined ia 
espouse her, and hdd a son. The ladies belonging to the court, 
enraged to see a person of such mean extraction preferred to 



\ :^ Collection o^ Voyaged that contributed to the establishment 

of the East.Iodia Company, tom. 5. p. 2. 
.^ § CoUectioa of voyages that contributed to the establishmeat ^ 

tlie East-India Cotnpauy, tom. 5. p. S. ' 
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themselves, stifled the child. The crime was concealed from 
the Emperor ; for he would have deluged the land with blood. 
The excessive severity of the laws hinders therefore their exe- 
cution : when the punishment surpasses all measure, they 
are frequently obliged ta prefer impunity to it. 



OF THE SPIRIT OF THEEOMAN SENATE ♦. 

Under the consulate of AciliusGlabrio and Piso, the AdUan 
lawt was made, to prevent the intriguing for places. Dio says J, 
y that the seriate engaged the consuls to propose it, by reason 
that C. Cornelius the tribune had resolved to cause more severe 
punishments ta be established against this crime, to which the 
people seemed greatly inclined. The senate rightly judged, that 
immoderate punishments would strike indeed a terror into 
people's minds, but must have also this effect, that there would 
be nobody afterwards to ace use or condemn; whereas by propos- 
ing moderate penalties, there would be always judges and ac- 
cusers. 



OF THE JUST PROPORTION BETWIXT PUNISHMENTS AND 

CRIMES §. 

It is an esscntiakpoint, that there should be a certain propor- 
tion in punishments, because it is essential that a great crime J 
should be avoided rather than a smaller, and that which is more ^ 

pernicious to society, rather than that which is less. 

\ 



I 



, * Chap. xiv. ;> 

+ The guilty were condemned to a fine ; they could not be ad* 
mitted into the rank of senators, nor nominated to aoy pubiti 
office. Dio, book 3(5. ^ 

J Book 36. § Chap. xvi. 



BARON MONTESQUIEU. 43 

" Au: impostor* wbo' called Irimself Gonstaniiine Ducas, rais- 
fd a great insurrection at Constantinople. He was taken and 
condemned to be wbiptj but upon informing against several 
persons of distinction, he was sentenced to be burnt as a calum- 
niator." It is very extraordinary, that they should thus pro- 
portion the punishments betwixt the crime of high-treason and' 
that of calumny! 

This puts me in mind of a saying of Charles II. king of 
Great-Britain. He saw a man one day standing in the pillory ; 
upon which he asked what crime the man had committed. 
He was answered, Please your Majesty^ he has wrote a libel 
against your ministers. 2%e fool! ssiid the king, why did not 
He write against mef they would haxe done nothing to him. ~ 

^^ Seventy persons having conspired against the emperor Ba- 
sil t, he ordered them to be whipt^ and the hair of their heads 
and beards to be burnt. A stag one day having taken hold of 
him by the girdle with his horn, one of his retinue drew his 
sword, cut the girdle, and saved him ; upon which he ordered 
that person*s head to be cut off, for having, said he^ dra\\n his 
s^ord against his sovereign." Who could imagine that the' 
same prince could ever have passed two such different judg- 
ments? 

It is a great abuse amongst us io condemn to the same pu- 
nishment a person that only robs on the high-\1fey, and another 
^ho robs and murders. Surely, for the public security, some 
difference should be made in the punishment. 

Jn China^ those who add murder to robberV, are cut in 
pieces J ; but not so the othfers ; to this diiiercuce it is o\sy\\:-y 
that though they rob in that country, they never murtlcr. 



* Hist, of Nicephorus, patriarch of CoasiantJnut ir. 
+ In Nicephoru^'fi history, J Du Ui^Jiio, u>ri. .. 
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In Russia, where the punishment of robbery an(F murder 15 
the same, they always murder |(. The dead| say they, tell no 
tales. 

Where there is no difference in the penalty, there should be 

. some in the expectation of pardon* In England they never 

murder on the high- way, because robbers have some hopes of 

transportation, wliich is not the case in respect to those that 

commit murder. 

Letters of grace »r^ of excellent use in moderate governments. 
This power which the prince has of pardoning, exei-cised with 
prudence, is capable of producing admirable efie6ls. The 
principle of despotic government, which neither grants nor 
receives any pardon, deprives it of these advantages. 



II Present State of Russia, hy Perry. 
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• 
FROM HIS PORTRAITURE OF QUAKERISM. 

Published JN THE Yejir 1807, 



1 FIND it almost impossible to proceed to the great courts or 
meetings of the Society, which I had allotted for my next 
subject, without stopping awhile to make a few observations 
on the principles of that part of the discipline, which I have 
now explained. 

It may be observed, firsts that the great- object of this part 
of the discipline is the reformation of the offending person. 
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Secondly, that the means of effecting this object consists of 
religious instruction and advice. And, thirdly, that no 
pains are to be spared, and no time tabe limited, for the trial 
of these means; or, in other words, that nothing is to be left 
imdone, Mobile there is a hope that theoffender may be reclaim-* 
ed. Now these principles the Quakers adopt in the exercise 
of their discipline, because, as a Christian community, they 
believe they ought to beguided only by Christian principles, 
and they know of no other, which the letter or the spirit of 
Christianity can warrant, 

T shall trespass upon the patience of the reader in this place, 
only till I have made an application of these principles, or 
till I have shown him bow far these might be extendrd, and 
extended with advantage to morals, beyond the limits of the 
Quaker Society, by being received as the basb, upon which 
a system of penal laws might be founded among l^ger soci- 
eties or states. 

• 

It-is much to be lamented thai nations professing Christianity 
should have lost sight, in their various acts of legislation, of 
Christian principles, or that they should not have interwoven 
«Qme such beautiful principles as those, which we have seen 
adopted by the Quakers, into the system of their penal laws. 
But if this negligence or omission would appear worthy of 
regret, if reported of any Christian nation, it would appear 
most so if reported of oui^own, where one would suppo ethat 
the advantages of civil and religious liberty, and those of a re- 
formed religion, would have had their influence in the correc- 
tion of our judgments, and in the benevolent dispositions of our 
vill. And yei nothing is more true than that these good in« 
fluences have either .never been produced, or, if produced, 
that they have never been attended to upon this subject. 
There seems tp be no provision for religious instruct^oa 
b our numerous prisons. We seem to make no patient trials 
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of those, vfbo are cdnfined in them, for their reformation ; but, 
on the other hand, we seem to hucry them off the stage (^liffe, 
by means of a code which annexes death to two hundred dif- 
ferent offences, as if we had allowed our laws to have been 
written by the bloody pen of the pagan Braco. ' And it seems 
remarkable that this system should be persevered in, when we 
consider that death, as far as the experiment has been made in 
our own country, has little or no efffect as a punishment for 
crimes. Forgery, and the circulation of forged paper, and the 
counterfeiting of the money of the reabn, are capital offences, 
and are never pardoned. And yet no offences are more fre- 
quently committed than these. And it seems still more re- 
markable when we consider^ in addition to this, that; in con-, 
sequence of the experiments made in other countries, it seems 
to be approaching fast to an axiom, that crimes are. less fre- 
quent in proportion as mercy takes the pl^ce of severity, or as 
there are judicious substitutes for the punishment of death. 

I shall not inquire, in this place, how far the right of taking, 
away life on: many occasions, whichds sanctioned- by the law 
of the land^ can .besupported on the giround'of justice, or hdw 
faf agsveater injury is done byvit^ tbstvthe injury the criminal" 
has/himselfdone'b A% Christians, it seems tfiat we should be 
inflnoftoed by Christian principlesi Now, nothing cau be 
morc'true^ than that Qhristianity commands us to be tender- 
heaitfd one to another, to have a tender forbearance one with 
another^ and to regard one another as brethren. Wearetaught 
ako that men, independently of-their accountaM^ness to tlieir 
own governments, are accountable for their actions in a future 
statc^ and that punishments are unquestionably to follow. But 
where are our forbearance and tourldve ; whtere is our regard for 
the temporal and eternal interests of man; i?here is our respect 
for the principles of the Gospel,— if we maifce the reformation 
of a criminal a less object than his punishment ^ or if we con- 
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tiga him to death in the midst of his sins, without faayiiig tried 
all the means in our power for his recovery ? 

Had the Quakers been the legislators of the world, they had 
long ago interwoven the principles of their disciplme into their 
penal codes, and death had been long ago abolished as a pa- 
nishment for crimes. As for as they have had any power wtth 
iegislatnres, they have procured an attention to these princi- 
ples. George Fox remonstrated with the judges in his time on 
the subject of capital punishments. But the Quakers having 
been few in number, compared with the rest of their country- 
men, and having had no seats in the Jegislaturc, and no pre- 
dominant interest with the members of it, they have been una- 
ble to effe&. any change in England on this subje6l. In Penn*- 
sylvania, however, where they were the original colonists, 
they have had influence with their own government, and they 
have contributed to set up a model of jurisprudence worthy of 
the imitation of the world. 

William Penn, on his arrival in America, formed a code of 
laws chiefly on quaker-principles, in which, however, death 
was inscribed as a punishment, but it was confined to murder. 
Queen Anne set this code aside, and stibstituted the statute and 
common law of the mother country. It was, however, reiKumed, 
in time, and a6led upon for some years ; when it was set aside 
by the mother country again. From this time it continued 
dormant till the separation of America from England. But no 
sooner had this event taken place, which rendered the American 
states their own legislators, than the Pennsylvanian Quakers 
began to aim at obtaining an alteration of the penal laws. In 
Ihisthey were joined by worthy individuals of other denomi-* 
nations. And these, ailing in union, procured from the legis"* 
Uture of Pennsylvania, in the year 1786, a reform of the crimi- 
nal code. This reform, however, was not carried, in the 
opinion of the society, to a sufficient length. Accordingly 
they took the lead again, and exerted themselves afresh upon 



48 MR. CLArKSON. 

thissubjeft. Many of them formed themselves into a com-' 
mittee for alleyiating the miseries of public prisons. Other 
persons co-operated with them in this undertaking also. At 
length, after great perseveratice, they prevailed upon the 
same legislature, in the year 1790, to try an ameliorated system. 
This trial answered so well, that the same legislature again, 
in the year 1794, established an a£l, in which several quaker- 
principles were incorporated, and in which only the crime of 
premeditated murder was punishable with death. 

As there is now but one capital offence in Pennsylvania| 
punishments for other offences are made up of fine, and impri- 
sonment, and labour; and these are awarded separately or 
conjointly, according to the magnitude of the crime. 

When criminals have been convicted, 9,nd sent to the great 
gaol of Philadelphia to undergo their punishment, it is expect- 
ed of them that they should maintain themselves out of their 
daily labour ; that they should pay for their board and washing, 
and also for the use of their different implements of labour ; 
and that they should defray the expenses of their commitment, 
and of their prosecutions and their trials. An account, there- 
fore, is regularly kept against them. And if, at the expiration 
of the term of their punishment, there should be a surplus of 
money in their favour, arising out of the produce of their work^ 
it is given to them on their discharge. 

An agreement is usually .made about the price of pris<m- 
labour between the inspector of the gaol and the emptoyer-s of 
the criminals. 

As reformation is now the great object in Pennsylvania, where 
offences have been committed, it is of the first importance that 
the gaoler and the different inspectors should' be persons of 
moral character. Good example, religious advice, and hu- 
mane treatment, on the part of these, will have a tendency to 
produce attention, respect, and love,, on the part of the prison- 

. J 
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«r8, and to inffuence their moral conduct. Hence it is a rule, 
never to be departed frbm, that none are to be chosen as suc- 
cessors to these difK?rent oJOicers but siich as shall be found on 
inquiry to have been exemplary in their lives. 

As reformation, again, is now the great objedt, no corporal 
punishmeht is allowed in the prison; no keeper can strike m 
criminal ; nor can any criminal be put into irons. All such 
punishments are considered as doing harm. They tend to 
extirpate a serise of shame. They ijcnd to degrade a mad, 
and to make him consider himself as degraded in his own eyes: 
ulicreasit is the design of this change in the penal system, 
t]mt he should be contstantly looking up to the restoration of 
his dignity as a man, and to the recovery of his moral cha- 
racter. 

As reformation, again, is now the great object, the follow- 
ing system is adopted * ; — No intercourse is allowed between 
the males and the females, nor any between the untried and the 
convicted prisoners. While they are engaged in Iheir labour, 
tliey are allowed to talk only upon the subject which imme- 
diately relates to their work. All unnecessary conversation 
is forbidden. Profane swearing is never overlooked. A 
strict watch is kept tliat no spirituous liquors may be intro- 
duced. Care is taken that all the pirisoners have the bene- 
fit of religious instruction. The prison is accordingly open 
at stated times to the pastors of the different religious deno- 
minations of the place. And as the mind of man may be 



^ As clcaaliness is connected with health, and health wiih mo« 
ra1f«, the prisoners are obliged to wash and clean themseWes every 
morning before their M'ork, and to bathe, in the summer season^ 
ma large reserroic of water, which is provided ii^ the court-yard of 
the prison for this purpose. 

H 
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worked upon by rewards as well as by puijishinents, a hope 
IS held out to the prisoners, that the time of their confine* 
ment may be shortened by their good behaviour. For the 
inspectors, if they have reason to believe that a solid reform* 
ation has taken place in any individual, haye^ a power of 
interceding fop his enlargement, and the executive govern- 
ment of granting U, if they think it proper. In cases, where 
the prisoners are refractory, they are usually put into solitary 
confinement, and ^deprived of the opportunity of working^ 
During this time the expences of their board and washing are 
going on ; so that they are glad to get into etnployment again, 
that they may liquidate the debt, which, since the suspen- 
sion of their labour, has been accruing to the gaol. 

In consequence of these regulations, they, who visit tbe 
criminals in Philadelphia, in the hours of their labour, have 
more an idea of a large manufactory than of a prison. They 
see nail-makers, sawyers, carpenters, joiners, weavers, and 
othei-s, all busily employed. They see regularity and order 
amon^ these. And as no chains arc to be seen in the prison, 
they seem to forget their situation as criminals, and to look 
upon them as the free and honest labourers of a community 
following tlieir respective trades. 

In consequence of these regulation*;, great advantages have 
arisen both to the criminals and to the state. The state has 
oxperienced a diminution of crimes to the amoiint of one 
half, since the change of the penal system ; and the criminals 
have been restored, in a great proportion, from the gaol to 
the community, as reformed persons; for few have betm 
known to stay the whole term for their confinement. But no 
person could have had any of his time remitted him, except 
lie had been considered, both by the inspectors and the execu* 
tive government, as deserving k. This circumstance of 
permission to leave the prison, before the lime expressed in j 
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tUe sentence, is of great importance io the prisoners ; for it 
operates as a certificate for tlicm of (heir amendment io the 
world at large. Hence no stigma is attached to them for 
having been the inhabitants of a prison. It may be observed, 
also, that sortie of the most orderly and industrions, and such 
as ^ave worked at the most profitable trades, have had sums 
of money to take on their discharge, by which they have been 
able to maintain themselves honestly, till they could get into 
epiploy. 

Such was the state, and such the manner of execution, of 
the penal laws of Pennsylvania^ as founded upon quakcr- 
principles. So happy have the effects of this new system 
already been, that it is supposed it will l)e adopted by the 
other American states. May the example be universally 
followed ! May it be universally received as a truth, that 
true policy is inseparable from virtue ; that in proportion as 
jwinciples become lovely on account of their morality, they 
will become beneficial when acted upon, both to individuals 
aad to states ; or that legislators cannot rai§e a constitution 
upon so fair and firm a foundation as upon the gospel of 
Jesus Christ ! 



SIR THOMAS MORE. 

» Published jb(WT the Year IS^O. 



X was then much obliged to that Reverend Prelate John 
Morton, Archbishop of |panterbury, Cardinal, and Chancellor 
of England; a man, said he, Peter (for Mr. More knoyrs well 
vhat he was) that was not less venerable for his wisdom and 
^rtues, than for the iigh character he bore ; he was of a 



52 SIR THOMAS MOUE. 

middle stature, not broken with age, bis looks begot revcv 
rence ratbiT than fear ; his conversation was easy, but serious 
and grave ; he sometimes took pleasure to try the force of 
those that came as suitors to' him upon business, by speaking 
sharply, though decently to them, and by that he discover- 
ed their spirit and presence of mind ; with which he was 
much delighted, when it did not grow up to impudence, as 
bearing a great resemblance to his own temper ; and he look- 
ed on such persons as the fittest men for affairs. He spoke 
both gracefully and weightily ; he was eminently skilled in 
the law, had a vast understanding, and a prodigious memory : 
and those excellent talents with which nature had furnished 
feifli, were improved by study and experience. When I was 
in England the king depended much on his councils, and 
the government seemed to be chiefly supported By him ; for 
from his youth, he had been all along practised in affairs ; 
and having passed through many traverses of fortune, he^ad 
with great cost acquired a vast stock ot wisdom, which is not 
soon lost, when it is purchased so dear. One day when I 
was dining with him, there happened to be at table oiie of 
the English lawyers, who took occasion to run out in a high 
commendation of the severe execution of justice upon thieves, 
who, as he said, were then hanged so fast, that there were 
sometimes twenty on one gibbet ; and upon that he said, he 
could not wonder enough how it came to pass, that since so 
few escaped, there were yet so many thieves left who were 
still robbing in all places. Upon this, I who took the bold- 
ness to speak freely before the cardinal, said, there was no 
reason to wonder at the matter, since this ^ay of punishing 
thieves, was neither just in itself, nor good for the public ; 
for as the severity was tw gi«at, s^tbJE-femedy ^as not>fec- 
tual : simple theft not being so great a crime,.that it ought to 
cost a man his life ; no punishment how severe soever, bein^ ] 
able to restrain those from robbing, who c-nn find out no other j 
way of livelihood. In this, said I, not.oirfy you in England, ' 
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but a great part of the world, imitate some ill masters, ihid 
are readier to chastise their scholars, than to teach theiA. 
There are dreadful pimishments enacted against thieres, but 
it were much better to make siich good provisions, by which 
every man might he put in a method how to live, and so be 
preserved from thefutal necessity of stealing, and of dying for it. 

There is then a long discussion between the parties^ upon the 
causes of theft — yihich concludes in the following manner. 

If you do not find a remedy to these evils, it is a vain thing 
to boast of your severity in punishing theft ; which though 
it raay have the appearance of justice, yet in itself is neither 
just nor convenient : for if you sufferyour people to be ill; 
educated, and their manners to be corrupted from their in- ■ 
fimcy, and then punish them for those crimes, to which their 
first education disposed them, what else is to be concluded 
from this, butjthat you first make thieves, and then punish them* 

While I was talking thus, the councellor who was present 
had prepared an answer, and had^ resolved to resume all I had 
said, according to the formality of a debate, in which things 
are generally repeated more faithfully than they are answered ; 
as if the chief trial to be made, were of men's memories. You 
have talked prettily fur a stranger, said he, having heard of 
many things among us, which you have not been able to con- 
sider well : but I will make the whole matter plain to you, and 
will first repeat in order all that you have said, then I will shew 
how much your ignorance of our affairs has misled you, and 
will in the last place answer all your arguments. And that I 
may begin where I promised, there were four things — hold 
your peace, said the cardinal, this will take up too much time ; 
therefore we will at present ease you of the trouble of answer- 
ing, and reserve it to our next meeting, which shall be to-mor - 
row, if Raphael's affairs and your's can admit of it : but Ra- j 
phae], said he to me, I would gladly know upon what reason! 
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it is, that you think theft ought not to be punished by death ? 
Would you give way to it ? Or do you propose any other pu- 
nishment that will be more useful to the public? For since 
death does not restrain theft, if men thought their lives would 
be safe, what fear or force could restrain ill men I On the 
contrary, they would look on the mitigation of the punish- 
ment, as an invitation to commit more crimes. I answered, it 
seems to me a very unjust thing to take away a man's lifefora 
little money ; for nothing in the world can be of equal value 
with a man's life : and if it i.s said, that it is not for the money 
that one suffers, but for his breaking the law ; I must say, ex- 
treme justice is an extreme injury : for we ought not to approve 
of these terrible laws that make the smallest oiFences capital ; 
not of that opinion of the stoicks, that makes ail crimes equal, as 
if theire were no difference to be made between the killins: a 
man, and the taking his purse, between which, if we examine 
things impartially, there is no likeness nor proportion, (vod 
has commanded us not to kill, and shall we kill so easily fcr a 
little money ? But if one shall say, that by that law we are only 
forbid to kill any, except when the laws of the land allow of it ; 
upon the same grounds, laws may be made in some cases to 
allow of adultery and perjury : for God having taken from 
us the right of disposing, either of our own, or of other peo- 
ples lives, if it is pretended that the mutual consent of men in 
making laws, can authorize manslaughter in cases in which 
God has given us no example^ that it frees people from the 
obligation of the divine law, and so makes murder a lawful 
action ; what is this, but to give a preference to human laws 
before tbe divine ? And if this is once a^lmitted, by the same 
rule, men may in all other things put what restrictions they 
please upon the laws of God. If by the Mosaical law, though 
it was rough and severe, as being a yoke laid upon an obstinate 
and servile nation, men were only fined, and not put to death 
>for theft ; we caimot imagine that in this new law of mercy, 
In which God treats us with the tcndeVnessof a father, he has 
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given us a greater licence to cruelty than he did to the Jews. 
.Upon these reasons it is that I think potting thieves to death is 
not lawful ; and it is plain and obvious that it is absurd, and of 
ill consequence to th^ commonwealth, that a thief and a mur- 
derer should be equally punished : for if a robber sees that his 
danger is the same if he is convicted of theft, as if he were 
guilty of murder, this will naturaily incite him to kill the per- 
son whom otherwise he would only have robbed, since if the 
punisiiment is the same, there is more security, and less dan- 
ger of discovery, when he that can best make it is put out of 
the way ; so that terrifying thieves too much, provokes them 
to cruelty. 



But as to the question, wh^^t more convenient way of punisii- 
ment can be found ? I think that i^t is much more easy to find 
out that, than to invent any thing that is worse ; why should 
we doubt but the way that was so long in use among the old 
Romans, who understood so well the arts of government, was 
very proper for their punishment ? They condemned such as 
they found guilty of great crimes, to work their whole lives in 
quarries, or to dig in mines with chains about them. But the ; 
method that I liked best, was that which I observed in myj 
travels in Persia, among the Polylerits, who are a consi- 
derable and well governed people. They pay a yearly tribute 
to the king of Persia ; but in all other respects they nre a free 
nation and governed by their own laws. They lie far from 
the sea, and are environed with hills; and I)eing contented 
with the productions of their own country, which is very fruit- 
ful, ihey have little commerce with any other nation ; and as 
they, acoording to the genius of their country, have no incli- 
nation to enlarge Jheir borders, so tlieir mountains, and the pen- 
sion they pay to the Persian, secure them from all invasions. 
Thus they have no wars among them ; they live rather conveni- 
ently than with splendour, and may be rather called an hap- 
py nation, than cither eminent or famous : for I do not think 
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that they arc known so much as by name to auy but their 
next neighbours. Those that are found guilty of theft 
among them, are bound to make reetitution to the owner, and 
not, as it is in other places, to the prince, for they reckon that 
the prince has no more right to the stolen goods than the 
thief; but if that which was stolen is no more in being, then, 
the goods of the thieves are estimated, and restitution being 
made out of them, the remainder is given to their wives and 
children : and they themselves are condemned to serve in the 
public works, but are neither imprisoned, nor chained, unless 
there hap|>ened to be some extraordinary circumstances in 
their crimes. They go about loose and free, working for the 
public : if lliey are idle or backward to work, they are whip- 
peel, but if ihey Avork hard, tliey are well used and treated 
without any mark of reproach, only the lists of them are called 
always at night, and then tliey are shut up : thoy suffer no 
other uneasiness, but this of constant labour ; for as they work 
for the public, so they are well entertained out of the public 
stock, which is done differently in different places; in some 
places, whatever is bestowed upon them, is raised by a chari- 
table contribution ; and though this way may seem uncertain, 
yet so merciful are the inclinatioris of _ that people, that thej 
are plentifully supplied by it ; but in other places, public reve- 
nues are set aside for them ; or there is a constant tax of a poll- 
money raised for their maintenance. In some places they are 
set to no public work, butevery private man that has occasion 
to hire workmen, goes to the market place and hires them of 
the public, a little lower than he would do a freeman : if they 
s;o lazily about their task, he may quicken them with the 
whip. By this means there is always some piece of work or 
other to be done by them ; and, beside their livelihood, thcj 
earn somewhat still to the public. They all wear a peculiar 
habit, of one certain colour, and their hair is cropt a little above 
tbcir ears, and a piece of one of their earijis cut oil*. Their 
friends are allowed to give them either meat, drink, or cloaths; 
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«ell Che cattle dear, so if they are consumed farther than the. 

breeding countries from which they are brought, can afibrd 

them; then the stock must decrease, and this must needs end in 

great scarcity ; and by these means this your island, which 

seemed as to this particuhtr, the happiest in the world, will 

suffer much, by the CHrsed avarice of a few persons ; besides 

this, the rising of corn makes all people lessen their families as 

much as they can; and what can those who are dismissed by 

them do, but either beg or rob ? And to this last, a man of a 

great.mind is much sooner drawn than tothc former* Luxury 

likewise breaks in apace upon you, to set forward your poverty 

\ and misery; there is an excessive vanity in apparel, and 

great cost in diet ; and that not only in noblemen's families, 

but evenr among tradesmen; among the farmers themselves, 

and amcmg all ranks of persons. You have also many infa^ 

liious houses, and besides those that are known, the taverns and 

ale-houses are no better ; add to these, dice, cards, tables, foot^ 

ball, tennis, and coits, in which money runs fast away ; and 

those that are initiated into them, must in the conclusion betake 

themselves to robbing for a supply. Banish ^hese plagues, 

and give orders that those who have dispeopled so much soil, 

may either rebuild the villages they have pulled dpwn, or let 

out their grounds to such as will do it : restrain those engross- 

ings of the rich, that are as bad almost as monopolies; leave 

fewer occasions to idleness ; let agriculture be set up again, and 

the manufacture of the wool be regulated^ that so there may be 

work found for those companies of idle people, whom want 

forces to be thieves, or who now being idle vagabonds, or 

us^li^s servants, will certainly grow thieves at last. If you 

do not find a remedy to these evils, it is a vain thing to boast 

of your severity in punishing theft ; ' which though it may 

have the appearance of justice, yet in itself is neither just nor ^ 

convenient: for if you suftbr your people to be ill educated, 

and their manners to be corrupted from their infancy, andj 

then punish them for those crimes, to which their first education I 
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disposed them, what else Is be concluded from this, but (hat 
jou first make thieves, and then punish them ? 

While I was talking thus, the counsellor who was presen| 
had prepared an answer, and had resolved to resume all I had 
said, according to the formality of a debate, in wliich things 
are generally repeated more friithfuUy than they are answered ; 
as if the chief trial to be made^ were of men's memories. You 
Jiave talked prettily for a stranger, said he, having heard of many 
things among us, which you have not been able to consider 
well : but I will make the whole matter plain to you, and will 
fir^t repeat in order all tjjat you have said, then I will shew 
how much yonr ignorance of our affairs has misled you, and 
will in the last place answer all your arguments. And that I 
may begin where I promised, there were four things— hold 
your peace, j^aid the cardinal, l^is will take up too much time ; 
therefore we will at present ease ypu of the trouble ojf answer- 
ing, and reserve it to our next niecting, which shall be to-moir 
row, if Raphael's affairs and your's can admit of it : but Ra. 
phael, said he to me, I would gladly know upon what reason 
it is, that you think theft ought not to be punished by death ? 
Would you give way to it ? Or do you propose any other pu. 
nishment that wiltbe more useful to tlie public? For since ' 
death does not restrain theft, if men thought their lives would . 
be safe, what fear or force could restrain ill men ? On the 
contrary, they would look on the mitigation of the punish: 
ment, as an invitation to commit more crimes. I answered, it ^ 
seems to me a very unjust thing to take away a man's life for a '7 
little money > for nothing in the world can be of equal value 
with' a nian^s life : and if it is said, that it is not for the money 
thaj pile suffers, but for his breaking the law ; I must say, ex- 
treme justice is an extreme injury: for we ought nottoapjm)ve % 
of thesie terrible laws that make the smallest offences, capital; 
nor of that opinion of the stoicks, that makes all crimes equal, as ^ 
iftherewcrc no diftcrence to be made between the killing h . 
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Aian, and the taking his purse, between which, if we examine 
things impartially, there is no likeness nor proportion. God 
tias commanded us not to kill, and shall we kill so easily for a 
little money ? But if one shall say, that by that law we arc only 
forbid to kill any, except when the laws of the land allow of it ; 
upon the same grounds, lawi5 may be madfe in some case^ to 
allow of adultery and perjury: fdr God having taken froni 
us the right of disposing, either of our own, or of other peo* 
pies lives, if it is pretended that the mutual fconsrerit of men in 
making laws, can authorize manslaughter in cases tn which* 
God ha^ given US no example, that it frees people from the 
6bligati6n of the divine law, and so makes murder a lawful 
aftion ; what is this, but to give a preference to human laws' 
before the divine ? And if this is once admitted,' by the Sapie' 
rule, men may in all other things put what restrictions they 
please upon the laws of God. If by the Mosaical law, though 
it was rough and severe, as being a yoke laid upon an obstinate 
and servile nation, men were only fined, and not put to death 
for theft ; we cannot imagine that in this new law of mercy, 
I m which God treats us with the tenderness of a father, he has 
I ^iven us'a greater licence to cruelty than he did to the Jews. 
I Upon these reasons, it is that 1 think putting thieves to death is 
not lawful ; and it is plain aiAd obvious that it is absurd, and of 
ill consequence to the commonwealth, that a tbief anda mur- 
derer should be equally punished : for if a robber sees that his 
danger is the same, if he is convi6led of theft, as if he were 
guilty of murder, this will naturally incite him to kill the persOii 
whom otherwise lie would only have robbed, sincQ if the 
punishment is thesame^ there is iri'ore security, and less dan- 
ger of discovery, when he that can best make it is put out of , 
the way ; so that terrifying thieves too uiuchj provokes them 
to cruelty. 
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: But asto the question, what more convenient way of punish- 
in^^ntcan be found ? I think that it is much more easy to fiiia 
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out that, than to inycnt any thing that is worse ; why should 
we doubt but the way tliat was so long in use among the old 
Romans, who understood so well the arts of government, was 
very proper for their punishment ? They condemned such as 
they found guilty of great crimes, to work their whole lives in 
quarries, or to dig in mines with chains about them. But the 
method that I liked best, was that which I observed, in my 
travels in Persia, among the Polylerits, who are a const* 
derable and well governed people. They pay a yearly tribute 
to the king of Persia ; but in all other respe6ls they are a free 
nation, and governed by their own laws. They lie far from 
the sea, and are environed with hills; and being contented 
with the produ6lions of their own country, which is very fruit- 
ful, they have little commerce with any other nation ; and as 
they, according to the genius of their country, have no incli- 
nation to enlarge .their borders^ so their mountains, and the pen- 
sion they pay to the Persian, secure them from all invasions. 
Thus they have no wars among them ; they live rather conveni- 
ently than with splendour, and may be rather called an hap- 
py nation, than either eminent or famous ; for I do not think 
that tliey are known so much as by name to any but their 
next neighbours. Those that are found guilty of theft 
among them, are bound to make restitution to the owner, and 
not, as it is in Other places, to the prince, for they reckon that 
the prince has no more right to the stolen goods than the 
thief; but if that which was stolen is no more in being, then 
the goods of the thieves are estimated, and restitution being 
made out of them, the remainder is given to their wives and 
children : and they themselves are condemned to serve in the 
public works, but are neither imprisoned, nor chained, unless 
Ihere happened to be some extraordinary circumstances u\ 
their crimes. They go about loose and free, working for the 
public : if they are idle or backward to work, they are whip- 
ped, but if they work hard, they are well used and treated 
without any mark of reproach, only the lists of th«m are called 
always at night, and then they are shut up: they suffer no 
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otber uneasiness, but this of constant labour ; for as they work 
for the public, so they are well entertained out of the public 
stock, which is done difierently in diiferent places; in some 
places, whatever is bestowed upon them, is raised by a chari« 
table contribution ; and though this way may seem uncertain, 
yet so merciful are the inclinations of that people, that they 
are plentifully supplied by it ; but in other places, public reve- 
nues are set aside for them ; or there is a constant tax of a poll- 
money raised for their maintenance. In some places they are 
set to^no public work, but every private man that has occs^ion 
. to hire workmen, goes to the market places and hires them of 
the public, a little lower than he would do a freeman : if they 
go lazily about their task, he may quicken them with the whip. 
By this means there is always some piece of work 'or other to 
be done by them; and beside their livelihood, they earn 
somewhat still to the public. They all wear a peculiar habit, 
of one certain colour, and their hair is cropt a little above their 
ears, and apiece of one of their ears is cut off. Their friends 
are allowed to give them either meat, drink, or cloaths, so 
they are oftheir proper color ; but it is death, both to the giver 
and taker, ifihey giv^ethem money ; nor is it less penal for any 
freeman to take money from them, upon any account whatso- 
ever : and it is also death for any of these slaves (so they are 
called) to handle arms. Those of every division of 4he coun- 
try, are distinguished by a peculiar mark ; which it is capital 
fot them to lay aside, to go out of their bounds, or to talk 
with a slave of another jurisdi6lion ; and the very attempt of 
an escape, is no less penal than an escape itself; it is death for 
any other slave to be accessary to it ; and if a freeman engagea 
in it, he is condemned to slavery : those that discover it are re- 
warded; if freemen, in money; and if slaves, with liberty, 
together with a pardon for being accessary to it ; that so they 
might find their account, rather in repenting oftheir engaging 
ia.such a design, than in persisting in it. 
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These arc their laws and rules in relation to i^obbery ; and it 
is obvious that they are.as advantageous, as they are niild and 
gentle ; since vice is not only destroyed, and men preserved, 
but Ihey treated in such a manner as to make them sefe the ne- 
cessity of being honest, and of employing the rest of their 
lives, in repairing the injuriesthey have formerly done to soci- 
^iy. Nor is there any hazard of their falling back to their old 
customs : and so little do travellers apprehend mischief from 
them, that they generally make use 6f them for guides, from 
one jurisdiftion to another ; for there is nothing left them by 
which they can rob, or be the better for it ; since as they are 
disarmed, so the very having of money is a sufficient convic- 
tion : and as they are certainly punished if discovered, so they 
cannot hope to escape; for their habit being in all the parts of 
it different from what is commonly worn, they cannot fly 
away, unless they would go naked, and even then their cropped 
ear would betray them. The only danger to be feared from 
them, is their conspiring against the government ; but those of 
one division and neighbourhood can do nothing to any pur- 
pose, unless a general conspiracy were laid amongst all the 
slaves of the several jurisdi6lions, which cannot be done"^ smce 
they cannot meet or talk together; nor will any venture on a 
design, where the concealment would be so dangerous, and the 
discovery so profitable. None are quite hopeless of recovering 
their freedom, since by their obedience and patience, and by 
giving good grounds to believe that they will change their man- 
ner of life for the future, they may expefl; at last to obtain their 
liberty: and some are every yeair restored to it, upon the 
. good chara6ier that is given of them. When I had related 
all this, I added, that I did not see why such a method might 
not be followed with more advantage, than could ever be ex- 
pe6^ed from that severe justice which the counsellor magnified 
so much. To this he answered, that it could never take 
place in England, without endangering the whole nation. 
As he said this, he shook his head, made some grimaces 
ahd held his peace, while all the company seemed of his opi^ 
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^ion, except t|ie Cardinal, who said that it Vvas not easy to 
form a judgment of its success, since it was a method that ncj 
yer yet had been tried ; but if, said he, when the sentence of 
death was past upon a thief, the Prince would reprieve him i'ot 
awhile, and make the experiment upon him, denying him the 
privilege of a Sanctuary ; and then, if it had a good eftect upon 
him, it might take place; and if it did not succeed, the worst 
would be, to execute the sentence on the condemned person at 
last. And I do not see, added he, why it would be either unjust, 
inconvenient, or at all dangerous, to admit of such a delay ; in 
ray opinion, the vaganbods ought to be treated in the same man- 
Tier ; against whom, though we have made man.y law*?, yet we 
have not been able to gain our end. When the Cardii al had 
done, they all commended the motion, though they had de- 
spised it when it came from me ; but more particularly com- 
mended what related to the vagabonds, because it was iiis own 
observation. ' 



EXECUTION OF NUNDCOMAR. 



From the Annual Register of 1788. 



INSERTED TO EXPLAIN THE EFFECT PRODUCED BY THE 
PUNISHMENT OF DEATH UPON A NATION NOT ACCUSTOMED 
TO CAPITAL PUNISHMENTS. 



jS/R Gilbert Elliot J towards the conclusion* of his speech 
read the following account of the execution of Nundcomar 
written hy the Sheriff who attended on the occasion. 

" Hearing that some persons had supposed Mah Rajah 
Nundcomar^ would make an address to the people at Vvs 
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execution^ I have committed to writing the following mi* 
nutes of what passed both on that occasion^ and also upon 
my pfti/ing him a visit in prison^ the preceding eveningj 
while both are fresh in my remembrance. 

" Friday evening, ihe 4th. oF August, upon niy entering his 
apartments in the gaol, he arose and saluted me in his usual 
manner : after we were both seated, he spoke with great ease, 
and such seeming unconcern, that I really doubted whether 
he was sensible of his approaching fate. I therefore bid the 
interpreter inform him, that I was come to shew him this last 
mark of respect, and to assure him, that every attention should 
be given, the next morning, which could afford him comfort 
on so melancholy an occasion ; that I was deeply concerned 
that the duties of my office, made me of necessity a party i^ 
it, but that I would attend to the last, to see that every desire 
th^t he had should be gratified ; that his own palanquin, and 
his own servants, should attend him, andthat such of his friends, 
who I understood were to be present, should l)e protected. 
He replied jthat he was obliged to me for this visit, that he 
thanked me for all my favours, and entreated me to continue 
them to his family ; that fate was not to be resisted, and put- 
ting his finger to his forehead — ' God's will be done.' He 
desired I would present his respects and compliments to the 
General, Colonel Monson, and' Mr. Francis, and pray for 
their protection of Uajah Gourdass : that they would please 
to look upon him now as the head of the Bramins. His 
composure was wonderful \ not a sigh escaped him ; uor the 
flmallest alteration of voice or countenance, though I under- 
stood that he had not many hours before taken a solemn leave 
of his son*in-law Roy Radicum. I found myself so much 
second to him in firmness, that I could stay no longer. Going 
down stairs, the gaoler informed me, that since the dqiarture 
of his friends, he had been writing notes, and looking at ac- 
counts in his usual way. . I began now to apprehend that lie 
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bad taken his resolution, and fully expe6led that he would be 
found dead in the morning ; but oh Saturday the 5th. at seven, 
I was informed that every thing was in readiness at the gaol 
forthe execution. I came here about half a i hour }:asis<?ven. 
The bowlings and lamentations of the poor wrett hed people 
who were taking their last' leave of him arc not to be de- 
fcribed. I have hardly recovered the fust sliock; while I 
write this above tlivee hours atlerwards. As s^xra ns he heard 
I was arrived, he came down into flic yani, an J joirie i n)c in 
the gaoler's apartment. There was no li?i:i;ering about liira, 
no affected delay. H* canie cheejful'y into (he ro^jm, made 
the usual salaam, but would not sit till I took a chair near him. 
Seeing somebody look at a watch, he got up, ami said he was 
ready,- and immedialely turning to tiiree iJramins, who were 
to attend and take caic of his body, he embraccil them all 
closely; but without the least mark of melancholy or depres- 
sion on his part, while they were in agonies of grieland des- 
pair. I then looked at my own watch, told him the i our I 
had mentioned was not arrived, that it wantecl above a quarter 
of eight, but that I should wait his own time, and that 1 would 
not rise from ray scat without a motion ium\ him. Upon its 
being recommended to him, that at the place of execution he 
would give som«^ signal when he had done with this world, 
he said he would speak. We sat about a quarter of an hour 
longer, (!uring wbich he addressed Iiimseli mo^e than once to 
me, mentioned Rajah Gourdass,the General, Colonel Monson, 
and Mr. Francis, bi:t without any^ seeming anxiety ; the rest 
of the time, I believe, he passed in prayer; his lips and tongue 
moving, and his beads hanging u[K)n his hand. He Vamix 
looked to me and arose, spoke to some of the servajits of the 
gabl, telling them that any thing he'might have omitied. Rajah 
Gounlass would take care of; then walked cheerfully 1o the 
gate, and seated himself in his palanquin, looking around him 
with perfe6l unconcern. As the deputy sheriff and I followed, 
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ire .could make no observation upon his deportment, till vie 
all arrived at the place of execution. The crowd there was 
very great, but not the least appearance of a riot. The Rajah 
sat in his palanquin upon the bearer's shoulders, and looked 
around at first with some attention. I did not observe the 
smallest discomposure in his countenance or manner at the sight 
of the gallows, or any of the ceremonies passing about it. He 
asked for, the Bramins, who were not come, and shewed some 
earnestness, as if he apprehended the execution might take 
place before their arrival. I took that opportunity of assur« 
ing him I would wait his own time ; " it was early in the day, 
and there was no hiirry." The Bramins soon after appearing, 
I offered to remove the officers, thinking that he might have 
something to say in private ; but he made a motion not \o do 
it, and said, he had only a few words to remind them of, what 
hcjiad said concerning Ilajah Gourdass, and the case of his Ze- 
nana, lie spoke to me, and desired that the men might be taken 
car^ of, as they were to take charge of his body, which he 
desired repeatedly might not be pouched by any of the by- 
vstanders ; but he seemed not in the least alarmed or discom- 
posed at the crowd around him^ There was some delay in 
the neces,sary preparations, and from the awkwardness of tbc 
people : he was no v/ay desirous of protraftiftg the business, 
but repeatedly told me he was ready. Upon my asking him 
if he had any more friends he wished tasce, he answered, he 
Iiad many, but this was neither a place, or an occasion to look 
for (hem. Did he apprehend there might be any present, 
^'ho could not g{ii upfor the crowd ? He mentioned one, whose 
name was called; but he immediately said " it was of np 
'' consequence, probably he had not come." He then desired 
me to remember him to General Clavering, Colonel Monson, 
and Mr. Francis, and looked with the greatest composure. 
When he was not engaged in conversation, he lay back in 
the palanquin, moving his lips and tongue as Ixfore. I then 
caused him to be asked about the signal he was to make, which 
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could not be done by speaking" on account of the noise of the 
crowd. He said he wouhl make a motion with his hand ; and 
when it was represented to hini^ that it would be necessary for 
faishands to be tied, in order to prevent any involuntary riio- 
tion, and I recommended his making a motion with his foot, 
he said he would. Nothing now remained but the last painful 
ceremony, 1 ordered his palanquin to be placed close under 
the gallows, but he chose to walk, which he did more ere6l 
thani have geneially seen him. At the foot of the steps which 
led to the stage, be put his hands behind him to be tied with a 
handkerchief, looking around at the same time, with the utmost 
unconcern ; some difficulties arising about the cloth which 
should be tied over his face, he told the people that it must not 
be done by one of us. I presented to him a subaltern sepoy offi- 
cer, who is a Braipin, and he came forward with a handkerchief 
in his hand, but the Rajah pointed to a servant of his own, 
who was laying prostrate at his feet, and beckoned him to do 
it. He had some weakness in his feet, which added to the 
confinement of his hands, made him mount the steps with dif- 
ficulty. But he shewed not the least relu6lance, scrambling 
rather forward to get up. He then stood ere6t on the stage, 
while I examined his countenance as stedfastly as I could, till 
the cloth covered it, to see if I could observe the- smallest 
symptom of fear, or alarm, but there wj^s not a trace of it. * My 
own spirits sunk, and Istept into my palanquin ; but before I 
was well seated, he had given the signal, and the stage was re- 
moved. I could observe, when I was a little recovered, that 
his arms lay back in the same position, in which I saw them 
first tied, nor could I perceive any contortion of that side of 
his mouth and face which was visible. In a word, his steadi- 
ness, composurCj and resolution throughout the whole of this 
melancholy transaclion, were equal (o any examples of forti- 
tude I have ever read or heard of. The body was taken dowFi 
after hanging the usual time, and delivered to the Bramins for 
burning." 
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While tMj; tragedy, said Sir Gilbert, was a6Hn|^, the sur* 
rounrlingrriiiltiludes were agitated with grief, fear, and sus- 
pense. With a kind of superstitious incredulity, they could 
not believe that it was really intended to put the Rajah io death ; 
but when they saw him tied up, and the scaftbld drop from 
under him, they set up an universal yell, and with the most* 
piercing cv es of horror and dismay, betook themselves to flight* 
running, many of them As far as the Ganges, and plunging into 
the water, as if to hide themselves from such tyranny as they 
bad witnessed, or to wash away the pollution contracted irom 
viewing such a spe6lacle. 



It may, perhaps, be proper to add, that Nundcomar wa^ 
executed upon a charge of forgery ; that he was 70 years of age 
at the time of his execution : and tbat he was a Bramin, a rank 
considered sacred amongst the Hindoos. 
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PlfBHSHMD IS THE YeaR 1800. 



Next to the blessings which a nation derives ftom an ex* 
cellent constitution and system of general laws, are those ad- 
vantages which result from a well-regulated and eyergetic 
plan of police, conducted and enforced with purity^ activity^ 
vigilance, and discretion. 
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Upon this depends^ in so great a degree, the comfort, the 
happiness, and the true liberty and security of the people, 
that too muoh labour and attention cannot possibly be be* 
stowed in renderinj^ complete the domestic administratibn of 
justice, in all cases of criminal delinquency. 

That much remains to be done in this respect no person 
will deny ; all ranks must bear testimony to the dangers which 
both life and property are at present subjected to, by the nuni* 
ber of criminal people, who, from various causes (which it 
is the object of the writer of these pages to explaiu,Xare suf- 
fered with impunity to repeat acts of licentiousness and mis- 
chief, and to commit depredations upon indivi Juak and the 
public. — III vain do we b ?ast of those liberties which are our 
birthright, if the vi lest and most depraved part of the community 
are suffered to dej.rive us of the privilege of travelling upon 
the highways, or of approach In;^: the cripital in any directioB 
after dark, without risk of being assaulted and robbed; and 
perhaps wounded or murdered. 

In vain may we boast of the security wliich our laws afford 
us, if we cannot lie down to rest in our habitations, without 
the dread of a feurglary being cornmitted, our property invad- 
ed, and our lives exposed to imminent danger before the ap- 
proach of morning. 

Imperfect must be, either the plan or the execution, or both:, 
of our criminal code, if crimes are found to increase; if the 
moral principle ceases to be a check upon a vast proportion of 
the lower ranks of the people; and if small thefls are known 
to prevail in such a degree, as to affect almost all ranks of 
the community who have any property to lose, as often as op- 
portunities occur, whereby pilfering^ in a little way can be 
effected without detection^ 

Tf in addition to tliis, the peace of society can,^ on every 



/- 
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specious pretence, be disturbed by the licentious clamours or 
turbulent efiusions arisiAg from the ill-r<^ulated passions of 
vulgar life, surely it becomes an interesting inquiry, worthy 
the attention of every intelligent member of the community, 
from what source spring these numerous inconveniences ; and 
where is a remedy to be found for so many accumulated evils ? 
— In developing the causes which have produced that want 
of security, which it is believed prevails in no other civilized 
country in so great a degree as in England, it will be neces- 
sary to examine how far the system of criminal jurisprudence 
has been, hitherto, applicable to the prevention of crimes, 

Ifwe look back to the measures pursued by our ancestois 
twa centuries ago, and before that period, we shall find that 
many wholesome laws were made with a view to prevention, 
and to secure /the good behaviour of persons likely to conimit 
offencQi^. Since that aera in our history, a different plan has 
been pursued. Few regulations have been established to re- 
strain vice, or to render difficult the commission of crimes; 
while the statute books have been filled with numerous laws, 
in many instances doubtfully expressed, and whose leading 
feature has generally been severe punishment. These circum- 
stances, aided by the false mercy of juries in cases of slight offen- 
ces, have tended ' to let loose upon society a body of criminal 
individuals, who under a better police, — an improved system 
of legislation, and milder punishments,^--might, after a 
correftion in penitentiary houses, or employment in out-door 
labour, under proper restraints, have been restored to society 
as useful members. 

As the laws are at present administered, it is a melancholy 
truth, not to be i3ontradi6led, that the major part of the crimi- 
nals :who infest this metropolis, although committed by 
magistrates for trial on very satisfaftory proof, are returned 
upon the public in vast numbers^ year after year; encouraged 
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to renew tlicir former practices, by the facility they experience 
in evading j listice. 

But this is not all: the adroit thief and receiver, availing 
themselves of their pecuniary resources, often escape, from 
their knowledge of the tricks and devices which are pra6lised, 
through the medium of disreputable pra6litioners of the law ; 
while the novices in delinquency generally suffer the punish- 
ment attached to convi6lion. If, as is the case in some other 
countries, evidence were allowed to'be received of the general 
chara6ier of persons put upon their trial for offences, and the 
means by which they obtain their subsistence, so as to distin- 
guish the old reputed thief and receiver, from the novice in 
crimes, the minds of jurymen would be often enlightened, to 
the furtherance of substantial justice ; and a humane and pro- 
per distinction might be made between the young pupil of 
depravity, and the finished villain ; as well in the measure of, 
punishment, as in the distribution of mercy. 

The severity of the punishment, which at present attaches to 

crimes regarded by mankind as of an inferior nature, and which 

affeft property in a trivial manner, is also deserving the ipiost 

serious attention. It is only necessary to be acquainted with 

the modem history of the crbninal prosecutions ^ trials^ acquit" 

talsy and pardons in this country^ in order to be completely 

convinced, that the progressive increase of delinquents, and 

the evils experienced by society from the muUitude of petty 

crimes, result in 2^ great measure fromthis-single circumstance. 

— It will scarcely be credited by those, whose habits^ of life 

do not permit them to enter into discussions of this sort, that 

by the laws of England, there are above owe hundred and 

«a:(y different offences, which subje6l the parties who are found 

guilty, to death, without benefit of clergy. This multiplicity 

of capital punishments must, in the nature of things, defeat 

those ends, the attainment of which ought to be the objeft of 

sill law, namely, the prevention of crimes. 
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In consequence of this severity, (to use the words of en 
admired writer,) *Mhe injured, through compassion, wl! 
often to forbear prpsecule : juries, thrbiigh compassion, will 
•ometimes forget their oaths, and either acquit the guilty or 
mitigate the nature of the oflSence ; and judges, through com- 
passion, will respite one half the conyi6is, and recommend 
them to royal mercy/'* 

I 

The Roman empire neverflourished so much as during the 
aBra of the Port'ian law, which abrogated the punis^hment of 
4eatli for all offences whatever. When severe punishments, 
and an incorreft police were afterwards revived, the empire fell. 
—It is not meant, however, to be insinuated that this would 
be, altogether, a proper system of criminal jurisprudeBce to 
be adopted in modern times. 

In the present state of society it becomes indispensably ne- 
cessary, that offences, which in their nature are highly inju- 
rious to the public, and where no mode of prevention can be 
established, should be punished by the forfeiture of life; 
but these dreadful examples should be exhibited as seldom ai 
^possible : for while on the one hand, such punishments often 
defeat the ends ot justice, by their not being carried into exe- 
cution ; so on the other, by being often repeated, they lose 
their effe6i upon the minds of the people, t 

However much we gloi:y (and we ought to glory) in the 
general ejccellence of our criminal law, yet there is no truth 
more clear and obvious tban this : — "That this code exhi- 
bits too much tlie appearance of a heterogeneous mass, con- 



• Blackstone's CommeBtaries. 

+ Can that bethought a correct system of jurisprudence, which 
inflicts the penalty of death^ for breaking down the mound of * 



\ 
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V ' 

copied too often on the spur of tlie occasion (ais Lord Bacon 
expresses it) and frequently without that deg^ree of accuracy 
which is tlie result of able and minute discussion, or a due 
attention to the revision of the existing laws, or how fat their 
provisions bear upon new and accumulated statutes introduc- 
ed into parliament ; often without either consideration or 
knowledge, and without tliose precautions which are always 
necessary, when laws Jire to be made which may affe6l the' 
pfopfcrty , the liberty, and perhaps even the lives of thousands. " 

Some steps have, indeed, been taken in parliament,- since 
this work first appeared, towards a general revision of our 
statute law,* and which, it is hoped, will ere long be adopted. 
Whenever the time ishalj arrive that the existing laws, which 
form the present criminal code, shall be referred to able and 
intelligent men effe6lually to revise, consolidate, and adjust 
the whol6, in a manner best suited to the present state of soci- 
ety and manners, the investigation will unqufestiotiably excite 
no little wonder and astonishments 

« 

Penal laws, which are either obsolete or absurd, or which 
have arisen, from an a:dherence to rules of common law,, when 
the reasons have ceased upon which these rules are founded ; 



— — - — ; ^^ ^ 

fish.pohd, whereby the fish may escape : or cutting down a fruit 
tree in a garden or orchard ; or stealing a handkerchief, or any 
trifle, privately froni a person'^s pocket, abote the value of I2d ;— 
while a number of other crimes of much greater enormity, are only 
pttnished with transportation and imprisonment; and while the 
punishment of murder itself is^ and can be, only death, with a 
few circumstanees of additional ignominy ? 

* See the ^^ Report from the Committee of the House of Com- 
mons on Temporary Laws," May 13, 1796, and also the '' Report 
from the Committee for Promulgation of the Statutes," December 
5j 1796, amd the *^ Resolutions of a Committee of the wFiok 
kouse," March 30, 1797. 
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and in short, all laws which appear not to be consonant to 
dictates of truth and justice, tlie feelings of humanity, and 
indelible rlgl^ts of mankind should be abrogated and 
pealed* (a). 



Punishment, (says a learned and respeflable author) is 
evil which a dcKnquent suffers^ unwillwgli/, hy the ordei' oj 
judge or magistrate; on account of some a^ done which the I 
prohibits J or something omitted which the law enjoins. 

All punishment should be proportioned to the nature 
tlie offence committed ; and. the legislature, in adjust] 
punishment with a view to the puUic gpod^ ought, accord! 
to the di£iates of sound reason,, to a^ on a comparison of i 
crime under consideration, with other offences injurious 
society ; and thus by comparing one offence with another, 

form a scale, or gradation of punishments, as nearly as p« 

« 

ble consistent with the strift rules of distributive justice 
— It is the triumph ofliberty, says the great Montesquieu,.wl 
the criminal laws proportion punishments to the particu 
nature of each offence. It may be further added, tl 
when this is the case, it is also the triumph of reas( 
— In order to ascertain in what degree the public is injui 
or endangered by any crime, it is necessary to weigh well a 
dispassionately the nature of the offence, as it affe6ls the co 
munity. It is through this medium, that treason and ret) 
lion are discovered to be higher and more dangerous offen< 
thanbreachesof the peace by riotous assemblies; as su 
riotous meetings are in like manner considered as more oric 
nal than a private assault. 



* Blackstone, (a) Chap. 1, p. 1 top. »• 

f Beccaria on Crimes and Punisfiments. Ciip« ^ 
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« 

in pmiishing deHnqtients, two obje6ls ought to be invariably 
kept in view. 

1. The aniendment of the delinquent. 

2. The example afforded to others. 

To which may be added in certain cases ^ 

3. Retribution to thc.party injured. 

If we attend to reason, the nustress ofalUaWy she will con- 
vince us that it is both unjust and injurious to- society, to 
infli6i death, except for the highest offences, and in cases 
where the offender appears to be incorrigible. 

Wherever the amendment of a delinquent is in view, it is 
dear that his punishment cannot extend to death ; if expati- 
ating an offence by the loss of life is to be (as it certainly is at 
present) justified by the necessity of making examples for the 
purpose of preventing crimes, it is evident that the present 
system has not had that efiect, since they are by no means 
diminished ; and since even the dread of this punishment, 
tas, under present circumstances, so little effect aipon guilty 
associates, that it is no uncommon thing for these hardened 
offenders to be engaged in new acts of theft, at the very mo- 
went their companions in iniquity are launching, in their 
verj presence, into eternity. ^ 

The minds of offenders, long inured to the practice of cri- 
minal pursuits, are by no means beneficially affected by the 
ftinishnientof death, whicli they are taught to consider as no«- 
fting but a momentary paroxysm, which ends all their distress 
^once; nay, ^ven as a relief, which many of them, grown 
Operate, look upon with a species of indifference, bordering 
on a desire to meet that fate, which puts an end to the varicms 
^irtresseB and anxieties ^attendant on a life of criminality. 
•-"The eflfect of capital punishments^ in the manner they are 
now conducted, therefore, as far as reliates toe5«:ampie,appear$ 
febe much less than has been generally imagined. 
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£xaniples would probably have much greater force, evtil 
on those who appear at present dead to shame and the stigma 
of infamy, were convicts exhibitecl day after day, to their 
companions, occupied in mean and servile employments in 
penitentiary houses, or on the highways, canals, mines, or 
public works.— It is in this way only that there is the least 
chance of making retribution to the parties whom they have 
injured ; or of re-imbursing the state, for the unavoidable exr 
pence which their evil pursuits have occasioned. 

Towards accomplishing the desire^ble object of perfection 
in a criminal code, every wise legislature will have it in con- 
templation rather to prevent than to punish crimes ; that iif 
the chastisement given, the delinquent inay be restored to 
society as an useful member. 

This purpose may possibly be best effected by the adoption 
of the following general rules. 

1. That the statute laws should accurately explain the enormity of 

the offence forbidden; and that its prorisions ^should be clear 
and explicit, resulting from a perfect knowledge of the subject, 
so that justice may not be defeated in the execution. 

2. That the punishments should be proportioned and adapted, as 

nearly as possible, to the different degrees of offences; with 
a proper attention also to the various shades of enormity, 
which may attach to certain crimes. 

3. That persons prosecuting, or compelled so to do, should act 

only be indemni^ed from expense; but also that reparation 
should.be made, for losses sustained by the injured party, in 
all cases where it can be obtained from the labour, or pro- 
perty of the delinquent. 

4. That satisfa6iion should be made to the stat^ for the injury 

done to the community ; by disturbing the peace and Tiolating 
the purity of society. 
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Political laws, which are repugnant to the law of nature 
and reason, ought not to be adopted. The obje6b above* 
menlioned seem to include all that can be necessary for the 
attention of lawgivers. 

If on examination of the frame and tendency of our crimi- 
nal laws, both with respe6l to the principles of reason and 
state policy, the author might be allowed to indulge a hope, 
that what he brings under the public eye on this important 
subje6l, would be of use in promoting the good of mankind, 
he should consider his labours as very amply rewarded. 
-Theseverityofthe criminal laws is not only an objed of 
horror, but the disproportion of the punislim:ent^ as will he 
shewn in the course of this work, breaths too much the spirit 
of Draco, * who boasted that " he punished all crimes with 
death ; because small crimes deserved it, and he could find 
no other punishment for the greatest." 

Though the ruling principle of our govemiAent is unques* 
tionably libertt/^ it is much to be feared that the rigour which 
the laws indiscriminately infli6l on slight, as well as more 
atrocious offences, can be ill reconciled to the true distinftibns 
of morality, and stri6l notions of justice, which form the 
peculiar excellence of those states which are to be chara6ter- 
^d as free. ' 

By punishing smaller offcnpes with extraordinary seve- 
rity, is there not a risque of inuring men to baseness, and ctf 
plunging them into the sink of infamy and despair, fronpi 
whence they seldom fail to rii^ capital oriminals ; often to 
the destruction of their fellow -creatures^ and always to their 
own inevitable perdition ? 



* He Hfed 624 yeafs before the Cbri^tiao sera. 
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To snffer the lower orders of the people to be ill educated — 
to be totall3rinattGf!ti ve to those wke regulations of state policy^ 
which might serve to guard and innprove their morals; ^nd 
then to punish them for crimes which have originated 
in bad habits, has the appearance of a cruelty not less severe^ 
than any which is exercised under the xnost despotic govern- 
mentg. — There are two circumstances which ought also to be 
minutely coofiddeied in apportioning the measure of punish* 
ment — tA€ immorality of th€ actioft^ and its evil tendency* 
-^Nothing contributes in a greater degree to ^leprave the 
minds ^f the people, tlian the little regard which laws pay 
to morality ; by infli^Ung ^lore severe punishments on offen- 
ders, who commit, what may be termed pdlitkal crimes, and 
ciaiaes agdbst property, than on those who violate religion 
and virtue. 

. When we are taught, for instance, by the measui^ of 
punishment, that it is considered by the law as a greater crime 
to coin a sixpence, than to kill our father or mother, nature 
and leason rercSt against the proposition. 

In ofieiKes which are considered by the l^islature as mere* 
ly peraoaal, afid not in the class of public wrongs, the dispro- 
portionate punishment is extremely shocki^. 

If, for example, a personal assault is committed, of the 
laosl cruel, ag^^vated, and violent nature, the otfeflder is 
Mldom pmtisfaed in any olher manner than byfne and im*" 
priBonmeat ; b«t if a delinquent steak from his neighbour 
«ecwfty more than the value of twelve*pence> the law dooms 
bitm to «baili. Aad he can suffisr 1&0 gi^ater ^* 
nishment (except the ignominy exercised oti his dead 
body), if he robs and, murders a whole family. — Some 
private wrongs of a flagrant nature are even past over 
with impmnftyftliesedttftionofa married woman— 'th^ d^ 
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stru£lion of the peace and happiness of families, resulting from 
alienating a wife^s afie£iions, and defiling her person, is hot 
an offence punishablfe by the criminal law ; while it is death 
to rob the person, who has suffered this extensive injury, of a 
trifle exceeding a shilling (a). 



Ikperfect in many respects as the criminal law appeals,, 
from what has been detailed and stated in the preceding cbf^> 
ters, and much as the great increase of. capital oflences,' drea^ 
ted during^ the last and present century, is to be lamented ; — 
itoannotbe denied that several changes have taken place in 
the progress of society, favourable to the cause of humanity^ 
and more consonant to reascm and justice, in tfaeappropria** 
tion and themodeof inflicting punishments* 

The.b«iefitof clergy, which for a long period exempted cle- 
rical people only, from the punishment of death in ca&es. of 
felony, was by several statutes* extended to peers,, womenj 
and all poisons able to read ;. who,. pleading their clergy, rsuf- 
fered only a corporal punishment, of a. year's* imprisonment ; 
and those men who could not read^ if under the degree of 
peerage, were hanged t. 

This, unaceountabte distinction was aetually not removed 
until the 5tb„ of Queen Anne,, cap; 6)^ which extendsds the" 
benefit of clergy to all who wereiiotitled'tOvaskif^sv^ft^Aer 
they coutd.readortwtz 



(a) Chap. 2, p. 29 to p. 35. 
* 1 Edward Vr. cap. 12 : Vt Jac. I. cap. 6: S and 4 William 
f and Mary, cap. : 4 and 5 William and Mary, cap. 24. 

f Blackstons. 
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In the course of the present 'century^ several of the old san-^ 
guinary modes of punishment have been either, very proper- 
ly abolished by acts of parliament, or allowed, to the honor of 
humanity, to fall into disuse : — such as burning alive (par' 
ticularlj/ women) cutting off hands or ears, slitting nostrils j 
or branding in the hand or face ; and among lesser punish- 
ments,falling into disuse, may be mentioned, the ducking-stooL 
' — ^The punishment of death for felony (as has already been 
observed) has existed since the reign of Henry I. nearly 700 
years. — Transportation is commonly understood to have been 
first introduced, anno 1718, by the act of the 4th George h 
cap. 11 ; and afterwards enlarged by the act 6th of George I. 
c. 23, which allowed the court a discretionary power to or^ 
der felons, who were by law entitled to their clergy, to be 
transported to the American plantations for seven or fourteen^ 
years, according to circumstances. 

Since that period the mode of punishment has undiergone 
several alterations : and many crimes which were formerly 
considered of an inferior rank, have been rendered capital ; 
which will be best elucidated by the following catalogue of 
offences divided into six classes according to the law now itf 
force : — 

1. Crimes punishable by the deprivation of life; ami 
where upon the convi&ion of the offenders^ the sentence of 
death must be pronounced by the judge.' — Of the^Cy it h(n 
been stated^ the wholcyonthe authority of Sir ffiUiam Black*' 
stone^ including all the various shades of the same offence^ is 
about 160 in number. 

The principal are the following : 

Arson, or wilfiilly and maUciously burning a House,^ Baros 

with Com, &c. 5ee/)«ge56. ^ 

Attempting to kill Privy Councillors, &c. 
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Bankrupts not surrendering, or concealing their Effects: 

Being accessaries to Felonifis doetned capital. 

Bieaking down the head of a Fisli-pondy whereby Fish may 

be lost, (Black Jet.)*' 
Burglary, or House Breaking in the night time. 

Challenging Jurors above 80, in capital Felonies ; or standing 

mute. 
Concealing the death of a Bastard Child. 
Cottons, selling with forced Stamps. 
Catting down Trees in an Avenue, Garden, &c. 
Cutting down River, or Sea Banks. 
Catting Hop Binds. 

Destroying Ships, or setting them on Fire; 

Destroying Silk or Velvet in the loom; or the Tools for 

manufacturing thereof; or destroying Woollen Goods, 

Racks or Tools, or entering a house for that purpose. 
Deer-Stealing, second offence ; or even first offence, under 

Black Act, not usually enforced. 
Destroying Turnpikes or Bridges, Gates, Weighing Engines, 

Locks, Sluices, Engines for draining Marshes, &c. 

Escape by breaking Prison in certain cases. 

Forgery of Deeds, Bonds, Bills, Notes, Public Securities, &c. 
&c. Clerks of the Bank embezzling Notes, altering Divi- 
dend Warrants; Paper Makers, unauthorized, using 
moulds for Notes, &c. 

Government Stores, embezzling, burning or destroying in 
Dock* Yards ; in certain cases. 



II I ■ —.——■■■■ I ■ ■ ■ i—i— i 



* The unwillingness which it must be expected a Jury would 
have to convict a man capitally for this offence^ might be adduced, 
imong many other instances, to show to what extent public justice 
is defeated, merely from the severity of the laws, and the want of 
t ittU of punishments proportioned to the offencesw 



/ \ 
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Highway Robbery. 

House Breaking in the day time. 

Maiming or Killing Caitle maliciously, See the Black Act. 

9 Geo. I. cap. 22. 
Maliciously maiming or dis%uring^ any person, &c. lying. 

in wait for the purpose. 
Mutiny, Desertion, &c. by the Martial and Statute law. ^ 
Murder. 
Personating Bail, or acknowledging; fines, or judgmepts ia 

another's name. 
Piracy, or robbing ships and vessels at sea ; under which if 

included, the ofiencespf sailors forcibly hindering their 

captains ft;om fighting. 
Prisoners under Insolvent Acts, guilty of perjury. 
Privately Stealing or Picking Pockets, above 6ne Shilling. 
Pulling down Houses^ Churches, &c. 

Rape, or the forcible violation of chastity. 

Returning from Transportation ; or being at large in the 

Kingdom after Sentence. 
Riots by twelve or more, and not dispersing in an hour after 
- proclamation. 
Robbery of the Mail. 

Sacrilege. ^ 

Setting fire to coal mines. 

Servants purloining their Master's Goods, value 40s. 

Sending Threatening letters (Black Act). 

Shdoting at a Revenue OflBcer : or at any other Person, See 

the Black Act. 

Shop Lifting above Five Shillings. 

Smuggling by persons armed ; or assembling armed for that 
purpose. 

Sodomy, a crime against nature, committed either with man 
or beast. 

Soldiers or Sailors enlisting into Foreign Service. 



p. COLQUHOUN, LL D. 83 

Stealing an Heiress, S^e p^rg-e 48. 

Stealing Bonds, Bills, or Bank Notes. 

Stealing Bank Notes, or Bills from Letters. 

Stealing above 40s. in any House, see page 55. 

Stealing above 40s. on a River. 

Stealing Linen, &c. from Bleaching Grounds^ &c. or destroy "• 

ing Linen therein. 
Stealing Horses, Cattle, or Sheep. 
Stabbing a Person unairmed, or not having a weapon drawn, 

if he die in six months. 
Stealing, Woollen Cloths from Tenter Grounds. 
Stealing from zyShip in Distress. 
Taking a Reward for helping another to Stolen Goods, in 

certain cases, See page 295. 

Treason, and petty treason, see page 38, 8fc. Under the 
former of these is included the offence of counterfeiting the 
gold and silver coin, see page 191 — 211. 

Uttering counterfeit Money, third offence (a). 



(a) Chap. XTi. p. 435 to 440. 
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Thus it ii^pp^a^^ll^ in it^odpii onlj, of 1060 pr^ners, tri- 
ed in the course of a year, only 493 were.punished ; of whom 
197, after a temporary confinement, would return upon the 
public, with little prospect oflm^g better disposed to be use- 
ful to society, than before. — ^It may be estimated that in all 
England, including those 6£fei;iders who are tried ^at the coun- 
ty sessioi^, upwards , of fivji thousand indivi4\i&U» charged 
with criminfil oj^ences, are thrown b^ck upo^ society every 

But this is not all, — for according to the present system^ 
mt of abo^ut two hundred and upwards, who are, upon an 

r * 

average every year, doomed to suffer the punishment of death, 
four-jifths or more are generally pardoned * either on condi- 
tion of bdi^g transpcNTted, or of going into his Majesty's ser- 
vice, and not seldom, without any condition at all. . 

Hence it is, that, calculating on all the different chances, 
encouragements to commit crimes actually arise out of the sys- 
tem intended for their prevention]— ^yirsf, /row Me Aopeo/ 
avoiding detection and apprehension', secondly of escaping 
conviction^ from the means used to vitiate and suborn the 
mdepce I thirdit/jfrof» the mercy of the Jury, in consider^ 
^githe pM^i^hme^ iQp severe; gndfofirthly,frpvi^the inte^ 
mt of persQni ofr^ or comidfiTAtjionj ftppfying (pn^f^r 
circumstances where ^^umanity beconifi^ thefri,§fi4 ^f ^P^3f 



^ As piini^fapiiniits rh9f«awe m^xe volA^^ cieqiei^qr 9^ P^9;ti3 jtt9- 
came less necessary .--Clemency is a yirti^e^tiart Qja^t to shijie in 
the code, and not in the priyate judgment. The Prince in par- 
doning gives up the public security in favor of an iadWidual; and 
by the exercise of th|s speqi^ of beneToleace, proelaims a public adt 
of impunity. Let the executors^^f the laws be inexorable, but let 
the legislature be tender, indulgent, and humane.— BsccAaiif 
<^p. 46. 
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person doomed to (He^Jfor the interference of Royal mercj/y 
by pardons (a). • ^ 



The next stated in the class of evils is, that "which arises from 
the latrs as they now stand, relative to punishments. — Their 
extreme severity, in rendering such a multitude of crimes capi- 
tal, which juries can never be made to believe are of that nature, 
in point of aftual atrocity, has proved a very serious misfor- 
tune to the country, in the administration of criminal justice. — 
Because the punishment is too severe, it frequently happens 
that the delinquent is sent back upon society, encouraged to 
renew his depredations upon the public by his having escap- 
ed (although guilty) without any chastisement at all. 

It is unquestionably true, and little doubt will be entertained 
by any who attentively examine this work, that the dread of 
severe punishment, in the manner the law is executed at pre- 
sent, has not the least effe6l in deterring hardened offenders 
from the commission of crimes. 

An opinion seems to have been formed, that crimes were 
to be prevented by the severity of the punishment. That 
this opinion has been erronequs seems to be proved by incon- 
testible evidence, adduced in various parts of this wcnrk ; and 
elucidated by a variety of reasoning, which it is hoped cannot 
fail to bring convi6lion to the mind of every reader, wh6 will 
bestow time in the investigation of a subjef); of so much im- 
portance to society ("6 J. 



•r-w> 



(a) Chap. XTi. p. 448 to 450. 

(b) Chap. XX, p. 615 to 616. 
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Published in the YjEjiRy 1790. 

(Chap. zxi. YoLS.) 
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K List of Capital Offences in France^ in the 

Ye.4lR, 1790. 

JSnuoto a list of the crimes punishable by deaths and even 
this does not comprehend the whole. 

1. Enormous blaspfaeinj. 

2. Composing works against religion. 

3. Or causing tliem to be written. 

4. Or printing them. 

5. Sacrilege joined to superstition an J impiety. 

6. Sacrilege with the profanation of sacred things. 

7. Pulling down or destroying crosses and images. 

8. Every act of scandal and impious sedition. 

9. Heretics assembling with arms. 

10. Heretical preaching. 

11. Witchcraft and magic. 
13. Regicide. 
13. Outrage against the persons of the kihg's children. 

I* 14. Leagues and associations. 

' 15. Enlisting Soldiers unlawfully. 

'^ 16. Plots. 

17. Not disclosing a plot. 

18. To parley y^ith an enemy, without the consent of the 

commandeisof tbcarmy. . 
i 19. Omitting to inform the commanders of a letter or mesr 
r sage received from a prince, or nobleman belonging 

to the enemy. 
J 20. To levy troops without permission from the king* 
i 21. Unlicensed assemblies under any pretence whatever. 
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22. To wear armour, carry arms, arquebuses,. &c. not being 

ordered into garrison, or on the king*s service. 

23. Screening or favoring those who have carried arms un- 

lawfully. » ' 

24. Desertion. 

25. Collecting arms for horse or foot soldiers. 

S6. Buying wfthout permission, more powder, shot or 
matches, Ihan is wanted for the necessary defence of 
one's house. 

27. Casting ordnance, or having it in possession without 

leave. 

28. To fortify castles, or to seize on those already fortified. 

29. Counterfeitinfi: the current coin. 

30. Circulating counterfeit coin, or introducmg it into the 

kingdom. 

31. Clipping of coin. 

32. Buying the clippings 

33. Coiners delivering Coin below the standard ; too light, 

or imperfect in other respects. 

34. Receivers and paymasters, who knowingly distribute 

counterfeit money. 

35. Bankets who fail to cut in the presence of the seller, the 

pieces of gold and silver coin which they have bought. 

36. To carry more gold or silver out of the kingdom, than 

is necessary for the voyage. 

37. Foreigners, or even natives, who deal in coin at a price 

above its value, if they buy it to export, or for the 
use of forgers. 

38. Locksmiths, blacksmiths, and other workers in iron, 

who shall have made utensils or tools for coining, 
even when the intention is unknown to them. 

39. Those who shall have engraved dies, and other instru* 

ments used in the fabrication of specie, without per- 
mission of the officers of the mint. 

40. Carriers who knowingly convey the instruments used iii 

coining, without informing the solicitors-general or 
surveyors. 

41. Clerks of the general and particular receivers ofHces, 

having the management of public affairs, who embez- 
zle more than three thoi?sand livres. 

42. Treasurers, receivers and other overseers, embezzling jthe 

public money. 
43 Extortion, under certain circumstances. 
44. To abuse and insult magistrates, officers, door-keepers or 

bailiffs in the execution of justice. 
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43. Receivingor concealing a*person condemned to death. 

46. Breaking prison,^in certain cases. 

47. Wilful murder. 

48. To associate with murderers, under any pretence what*^ 
ever. 

49. The plotting to kill, injure or abuse any one, although 
it be not carried into effect. ' 

50. Highway robbery. 

51. Theft with burglary. 

52. Housebreaking. 

53. Theft in the kiilg's palaces, without any regard to the 
value of the eoous stolen. 

54. Robbery in the Banks. 

55. Robbers of a church and their accomplices, according 
to the exigence of the case. 

56. Those who associate with thieves. 

57. Those who conceal or receive stolen goods, when the 
theft deserves dcatli.- ^ 

58. Nightly robbery with arms. 

59. Sometimes nightly robbery with ladders . 

60. Robbery by pick-locks. 

61. The crime of improperly detaining a person according 
to circuYnstance^. 

62. A galley slave mutilating himself. 

63. Taking poison whether it prove mortal or not. 

64. To make or distribute poisonous compositions. 
65« To know that they have been asked for or given, and 

not to inform the solicitor gcneml, or his deputy, ac- 
cording to circumstances and the exigences of the case. 

66. Duelling.. 

67. Arson. 

68. Parricide. 

69. Incest in a direct line. • 

70. Incest, by ecclesiastical law. 

71. Rape. 

ji 72. Forcible abduction. . 

i. 73. Seduction, according to circumstances.' ^ 

74. Confining youi^ women, by means of Letres de catchet, 
in order to marry or cause them to be married without 
^ consent of parents or guardians. 

I 75. Noblemen who force their subjects, or others, to give, 
■ \ their daughters or wards in marriage. 

76, Concealment of pregnancy. 
J 77. Procuring abortion. 
^ ' 78. Unnaturu crime. 
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79. A pfch*oft taking tte laif iiito Ms 6Wh 6afid#; 

80. Fraudulent bankruptcy. 
84* Monopoly of corn. 

82. Breach of |)ubHc trtiit. 
.83. Forofing letters and seals of chancery. 

84. Forging the signature of sectetarfe* of sfarie. 

85. Counterfeiting, forging, at altettng ^tts^ toynl records, 

or other royal or public papers. 

86. Counterfeiting, or altering papers i^datiii^ io i'eceivery 

treasurers, &c. royal or public. 

87. F^rners df the reveifue of whaifeter condition^ Whdfor^ 

receipts, discharges, at^cbuiits^ ^JiA iiiVeiitoi^iH; 

88. Forging a duplicate of a deed. 

89. To cast, copy, or couritciffeit the mctMisi of tlftl toVi^hfS, in 

which there is a magistrate, or of th^ reVenue of 
farmers. 

90. Applying the corihtdr tnark in any Hijtnnef to gold, ot 

silver goods, which have noti[>eeii takeh to bfe assayed, 
and marked at the public office. 

91 . Bearing false witness^ which shall ehdaft^r th* life of thi6' 

accused. 

92. Smuggling fblraccd, jprinted clothes, &e. by ilvfe tk 

more armed persons in company. 

93. Officers holding correspoHidencc with sfnU^gfets. 

94. Smugglers forcing doors, and guard houses of rfertnuc 

officers. 

95. ileventie officers convicted, of hatitig been uhliceiiced 

salt hieichdnts, dr of having {Participated iti th^ traide. 

96. D^'aliiig ill salt by the officers of the wa^elw^ses or depots. 

97. Smuggling salt by five armed persons in company. 

98. To print, sell, or circulate book^^ or new conit>ositioo$, 

without permission granted in the manneft" Jjttielribed. 

99. The mastcir convicted of having ddivel^ i^ his shijp to 

the enemy. - . 

100. The master convicted of having maliciously '#H^ei 

or destroyed his vessel. 

101. Mariners or pa^bg^k Ih t^s^n Who cat(^ alhjr ^ifllU 

culiy ifi th6 ekti-cise of tlife c^tbolte Migim. 

102. A l^hip writer >tHo ihaked falsg ^htri^ itt M^ i^gister. 

103. A pilot who maliciously caastis the di^f Hdllldiai of a ves- 

* "sel. ' • . 

104. A coast pilot giiiWyofthfesrtiiffelcYrtil^. 

105. Wasting a ship's liquors^ dr dKSstt^ii^^ Mehd bjr Mi*^ 

men or others. ^ 

106. Causing a leak in a ship. 

107. To excite sedition, in cMer to frustrate the voyage. 
JOS. Striking the n^aster under arms. 
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109. Captains >ylio detaiii, dr^aufier any ihiug to Ue takei^ 

from v^sels belonging to ihc king's subjects^ oc allies, 
who lower their sails and produce their charter- 
parties and policies. 

110. Sinking cf^pturetd vessels. 

111. Putting prisoners on sliore, in an island, or. distant 

country, to conceal the prize. 
112 Robbery of cordage, or shipping utensils, and cutting 
or stealing cables, if it occasion the l^s of the ship, 
4^ the death of a man. 

113, To place false lights upon the sea shore^ and in danger- 

ous places, for the purpose of misleading and wreck- 
ing the vessels. 

114. To attempt the life or goods of persons shipwrecked. 
IIA. Foot or horse soldiers who run ^ftor ^ipwrccks. 

One hundred andjifieen crimes punished by deaUi** 



THOUGHTS ON EXECUTIVE 

JUSTICE. 

Published in tbe Year 1785. 



This work may, jas it seems^ be divided into five parts, or 
propositions ; — 1st. That puiiishment to be effectual, should 
be certain. !?dly. .That there are more crimes in England 



* Notwithstanding this catalogue, it seems that the ezecutionii in France were 
not so numerous as in England. Wh^n Mirabeau was in England, he asked a 
friend, with whom he was dining, if it were true that twenty yoiiuig men hud 
bcea executed thait morning at Newgate ? upon being an&wered that, if the 
^Uy{>apers.^ser((ed1t, there w^s no reason to doubt the assertion ; ^ replied, 
^itii^reat wait^ith and surprize, '< The English are the most merciless pieopt^ 
I ever heard or read of in my life." See Remarka on the General Ordtrf^ Sjc. 
h Gilbert JVukeJUld.-^WirBbem did not live to witneu the atrociti«ft commit* 
W by his own countrymen. 
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than in any ofher civilized t^ountry. 3dly. That this fir- 
quency of crime in England is occasioned by the uncertainty 
of punishment. 4lhly. That this uncertainty of punish* 
inent is occasioned by the improper lenity of the judges and 
juries. 5thly. The laws of England are not severe^ 

Istk Punishment to be effectual should he certeun. 
Ckrtainty of punishment carries a terror >to the heart, 
which is not easily overcome ; but when that certainty de- 
creases^ the terror will dccpcase in the same proportion, (a) 

All writers on the subject of laws, that I Jiave ever met 
with, a^ Plato, Cicero, &c. amon^ the ancients; Montes* 
quieu,.the Marquis of Beccaria, &c. among the moderns; all 
eontend for the certainty of punishment, in order to render 
laws respected and efficacious. The same r^easori for which a 
law is enacted, must certainly call for the certainty of its ex- 
ecution ; for to enact a law, and not to inforce the execution 
of it, is against all reason. C& J 

2dly . There are mort crimes in England thati in any other 

country. 

No civilized nation, that I know of, has to lament, as we 
have, the daily commission of the most dangerous and atro* 
cious crimes, insomuch that we cannot travel the roads, or 
sleep * in our houses, or turn our cattle into our fields, without 



(a)VigeQU (^6;Pagel3l. 

* An bouse at Paris^ a few years ago, was supposed to hare 
been attempted in the night timp;— the matter ended in the family 
being disturbed, and whatever occasioned this, soon ceased ; h\jX 
the master of the hduse said, that he thought his house had been 
attacked ^^ par des rossignols Anglois :^^ — which droll expression 
suflidcotly shews, that the frequency of burglaries vi this country, 
are so far from being unnoticed by our neighbours on the conti« 
nent, as to have become in z rsmmtv pnyoerbiaL 
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the most imminent danger of thieves and rpbbers. These are 
increased to such a degree in numbers, as well as audacious- ' 
ness, that the daj^ is now little less dangerous than the night 
to (ravel in ; and we are not without fatal instances of the most 
wanton cruelty and barbarity^ exercised on many of those 
Unfortunate persons, who have fallen iuto the hands of ihest 
4)lunderers of the public, (c) 

Highway-robberies threaten the traveller, whether by night 
or by day — ^the lurking foodpad 4ies, like a dangerous adder, in 
our roads and streets — ^tlie horrid burglar, like an evil spirit, 
baiujts our dwellings, " mdkingnight hideous.'''* — The farmer 
loses his sheep from the fold, the ox from his stall, and all sorty 
of people their horses from their fields, and even from their sta« 
hies. These are but a part of that dreadful catalogue of offen- 
ces, with which every Old Bailey^ and every Assize Calendar 
is filled, and with which this country is disgraced and insult- 
ed : and for which it has become a taunt and a proverb in 
the mouths of foreigners, (d) 

It isa very great scandal and reproach to a country, which 
pretends to t;ivilization, that we are not more secure in our 
property of every kind, than if we were savages. Perhaps 
we are, upon the whole, less so ; for I much question whether 
there is to be found a people upon earth, who suffer in the 
invasion of their properties as we do. (e) 

In Francey capital offences seldom, if ever^ meet with a 
relaxation of the laws, — robberies and burglaries especially ;' 
and therefore they are very seldom* heard of. I believe, in 

(c) Page 4. (d) Page 14. (e) Page 44. 

* In the days of Queen Anne, during the war in Flanders, 
when the Duke of Marlborough and Prince Eugene commanded 
the allied army, a soldier, under the immediate department of 
Prince Eugene, was condemned to be hanged for marauding. Th^ 
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no couatry but this, are felons sfife from the law; und there- 
fore there are ten times the number of felony among^ us^ thair 
in any other country, (f) 



"^ 



lB«ii hiip|)(Q9€«l to be a faTonrUe wUb hid ofipess^ w|i0 tpolL great 
^«s tQ save bis life; and for this purpose HUercedi^4 with the 
Pmce, whp rufu{»e4 abspfiitely to^graQt their request. They t^e^ 
applied to the Duke of Marlborough, beggii\g hi$ Qrace to iu^r- 
fere : he accordingly went to Prince £ugene ; who 2$aid, he ^^ never 
4id, and never wouldy consent to the pardon of a raarantter/'— 
'^ Why," said the Duke, " at this rate, wesh^ll hang half the ajrfliy. 
I pardon a great many." '^ That is tlie reason^ replied the jPrinoe, 
that so nech mischief is dooe by your people^ and that ^o mapy 
siifier for it I never pardon any, and therefore there are very 
fi>w to be punished in my department." The Duke stUi.ur^ed ivs 
request; on which the Prince said, ^^ let the matter be ipquir^cl 
Into, and if your Grace has not executed more than I have done, 
I will consent to the pardon of this fellow*" The prpper inquiries 
were accordingly made, and the numbers turned put very highly in 
favour of Prince Eugene; on which he said to the Duke, ^< there, 
my Lord, you see the benefit of example. You pardon man^^ 
and therefore you are forced toe;Kecute;f9ai>^^ { never j^ardoii oncy 
therefore /ea? dare to offend, and, of cpurse^ bntf^XP sjuffcr^" 

The reasoning, which may be drawn frp^i the abpve^ on the 
side pf strict discipline, is not only applicable toj^ets and armies^ 
hnt to all gbvemment whatsoever : the civil interest of society can 
no otherwise be protected, than by a due and certain execution of 
the laws. The Marquis of Beccaria observes, tery4ruly, that — 
<< a less punishment, which is certain^ will do more ^ood than a 
greater p which is uncertain >'* 

The above anecdote may also serve as an iilustratioja of those 

seeming paradoxes — 

CrudeUtas parcens^ Lenitas puniens : 

and is exceedingly, applicable to our pvoceedings, with ce^ect to 

pnnitite justice, as administered in this kingdom ; 'where'So naay 

wwtcfacs suffer for crimes, which they have been tempted to com- - 

nit through hope of tiaptiite^y. 

(jQPagejeo, 



* 
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How shocking i^ it to eonsideir^ tliat in a trading country 
like this, vfhef^ pefsofri are obliged to travel at all hours, no 
man can stir out a mile from Ms house, without an appre^ 
hension of being robbed, and perhaps murdered ! For of late," 
we have had instances of the most savage barbarity exercised 
on the persons of his Majesty's subjects, whose fate it has been 
to be met by robbers, (g) 

As to the metropolis, we may say of jevery part of it, as 
Juvenal say* of Home, iu its worst estate ; (kj 

~ . Qui spoliet te 

Fica vaienatce siluit compOgff (ad4mw, 

Inierdutn et ferro suhitus grassator agit reniy 

Armalo quoties JutoB custode tenentur 

Et Pomptiana palufy Sf Giltinaria pinus, * f 

Siainde hue omnes tahquam ad vivaria cur runt, 

Quajfbrnace graves^ ^ua nxm tncude catint6 9 

Mapcimus in vincUsferri modusj ut timeasj ne 

Fomer deficiat, ne marrcB Sf sarcula desint, 

Fdices ptoavoruni atavos^ f dicta dicas 
Secuia^ qua quondam^ sub fegihus atque tribunis^ 
J^idiruni una conientarH cdrcere ^mdm, 

tb vain, Ihese dangers past, yoUf* dodfd yoa Clo^e, 
And hope the balmy blessings of repose; 
Cruel ,with guilt, and daripg with despair, 
rile midnight murd'rer bursts the faithless bar ; 
lQYade% the sacred hou^ of silent rest, 

. Aod plants, unseen, a daggct' in your bre^t. ' 

^'- ",-'••■-'•••. • ■< ■ . - ■ ■ ^'- ■■• ■->■■■•• ^ 

Scarce can our fields, such crouds at Tyburn die, 

. Withjiemp^he gallows and the fleet supply. __ 



(i) l^e ?S. f*; Paje dl) to ill', 
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I'ropose your schemes, yc senatorian band, 

Whose ways and Dieans support the sinking land i ^ 

Lest ropes be wanting, in the tempting spring, 

To rig another convoy for the king. 

A single jail, in Alfreds golden reign, 
Could half the nation's criminals contain r 
Fair justice then, without constraint ador'd, 
' Held high the steady scale, bnt deep'd the 'sword ; 
N6 spies were paid, no special juries known y\ 
Blest age! but ah ! how different from our own f 

3dly, The frequence/ of crime in England is occasioned 
hy the uncertainty of punishment * 

The law is not in fault ; it is wisely contrived to prevent 
them, by holding forth certain punishment ; but that punish- 
ment has been rendered so uncertain^ or rather the suspen- 
sion of it so certainy as to prevent the ppcration of the laws .(a) 

I remember to have seen a fellow at Bristol, who was by 
trade a viper-catcher. He produced, and opened, a large 
box, with about pne hundred vipers in it, into which he put 

f ■ 

his hand, and took them up, at least, half a dozen in a bunch. 
I trembled at the sight, expecting, every instant, to see the 
man bitten : but my fears were soon removed, by being told, 
that all their fangs were cut out ; so that if I h^d please^, 1 
could myself have handled these horrid creatures with aH 
safety. (6) 

Methinks, that our criminal laws are reduced to the state of' 
the aforesaid ^'lper5: their sting is gone, their fangs are put, 
their terror is lost ; and our viper^catchers seem to have so 
contrived the matter, as that the laws shall hurt nobody whQ 

chuses to sport with them, (c) 

^ • • . •,..-,• ^ • ^ * 

(a) Page 34. (b) Page 35. (c) Il»i<J- 
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Since I began these sheets, I hare had some conrersatioit 
with an eminent barrister, upon these subjects; and he fur- 
nished me /with an anecdote, which abundantly illustrates 
what hi^ been sard, (g) 

t' , ..... , 
Some years ago, when he went the Norfolk circuit, he acci-» 

dentally had occasion to see a fellow who had been capitally 
convicted, and having received sentenbe of deatli, was remand- 
ed to prison. Itscems he had been an old offender, and be- 
fore had had some hair-breadth 'scapes for his life. My friend 
expostulated with him, and asked him how he could venture 
again on his old practices, after so many escapes ? " Ah, sir," 
said the fellow, " that's the very thing ; there are so many 
" chances /or us, and so few against us, that I never thought 
" of coming to this. First," said he, "there are many chances 
^' against being discovered ; so maiiy more that we are not 
'^ taken ; and if taken, not convicted ; and if convicted, not 
" hanged ; that I thought myself very safe, with at least 
" twenty to one in my favour. " (h) 



i 



The argument which this villain used, isi no doubt in th6 
thoughts of all the rogues in the kingdom, who find equal 
encouragement to persist in their evil courses, with this fellow ; 
for the newspapers assure them, on relating the conviction 
and condemnation of the criminals, at the several assize-towns, 
that, " they were all reprieved before their Lordships left the 
town." i will not say always^ but this is most usually the 
case (i). 

A soldier in one of the last encampments, took to marauding, 
and stole whatever he pleased from tlie poor cottagers, whose 
misfodtuBe it was to dwell in the neighbourhood of the camp. 
He particularly fixed on a little garden belonging to two old 
people^a man and his wife, and used to come in open day, in 



(g) Page 36 . (h) Page 37'. (0 Page 38. 
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the sight of the owners, and take their cabbages, and other 
such-like tilings, for his own purposes ; the poor old woman 

I 

had often remonstrated with him on these occasions, but only 
got oaths and curses, and threats for her pains. One night (in 
the middle of the night it was^ this villain forced open the 
door ; these poor ped|)lc were in bed ; and he dragged the 
woman out of bed, to her infinite terror and astonishment, 
made her tell where their money was, -and robbed them of their 
little ally which amounted to jvce shillings. These dircum- 
stances appeared to demonstration on the trial, and the fellow 
was convicted of this atrocious and shocking fact. He recei- 
ved sentence of death. He was reprieved * before the judge 
left the town ! (a) 

At an assizes after this, an highwayman was convicted, on 
the clearest evidence, of a most audacious robbery in the dajf 
time. Three ladies w^re together in a chariot, two of them 
Veify young. The robber overtook the chariot, and, with 
the most horrid oaths and imprecations, swore he -would blow 
out the coachman's brains if he did not stop. On the chariot 
being stopped, the villain held a cocked pistol to the hresLSt 
of one of the young ladies, for about a minute and an halfy 
(this thecoachman swore positively) and, in this situation, he 
plundered the ladies of some money. During this transac- 
tion, we may well suppose the terror of the young lady to be 



* If this a£fair had happened in a rich and opalent family, and 
the lady of the house had been dragged out of bed at midnight, 
and the house robbed — what judge would hare dared to reprieve 
the offender?. yQi<y if it had been done in that cofc, it would not 
have been so.injurious as in tMs^ because the rich can afford, in a 
great measure, to defend their houses, by dogs, servants, arms, &c. 
whereas the poor hare no defence, but the law. If this be with* 
keld^ they are totally d^enceless. 

(fl) Page 5J. 
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I very great, and to be not a little heightened by the fellow's 
I threatening to shoot a poor woman, who stopped liy the side 
of the carriage, if she did not Walk on. (h) 

The perpetrator of the above audacious fact, was an old 
offender, who had twice before been indicted, tried, and con- 
victed of highway robbery — once at an assizes for the same 
county, in the year 1777, for robbing a gentleman on the high- 
way, o(22L I2s, judgment was respited at that assizes, be« 
cause he was sick, and could not be brought up to receive 
sentence 5 but he afterwards received his Majesty's most gra* 
cious and free pardon. (0 Afterwards at the Old Bailey, in 
. Sept. session 1782, he was, together with a comrade of his, 
convicted again of a robbery on the hq|fewir)r, and again re- 
ceived sentence of deatlf ; he was respited ; and, in December 
sessions following, received his Majesty's mercy, on condition 
of transportation to Africa, during his natural life. After- 
wards, viz. on Sept. 17thj 1783, he again received his/ Majes- 
ty's free pardon, and was discharged. Some months after 
this, viz. in May 1784, this incorrigible villain committed the 
robbery on the highway, mentioned above, onihe three ladies^ 
of which he was, after an impudent aiibi defence, convicted 
on the clearest evidence; received sentence of death; and 
was reprieved before the judge left the town * ! ! ! (kj 

t ' 

r 

* The goad effects of this kind of lenity, were felt, la the coun. 
'■ ty where this happened, very early after the said assizes* Three 
[ post-chaises were robbed at noonday, in their way to London; 

%ad, some time after, a lady in her carriage was robbed at eleven 
, o'clock in the morning. Another was robbed in the day time, ^ 

within a few yards of her own door. Afterwards three ladies 

in a post chaise were robbed at one o'clock at noon (Not. 6tli. 

1784,) by two highwaymen whom I saw pursued, and heard they , 

irere taken, a few miles off, by the pursuers. 

(A) Pa^e 55, (1) Page 50. (k) Page &7. 
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No other reason can be conceived for this, but the total 
relaxation of discipline, the little consideration that is paid tq 
the- peace and quiet of the public, and the almost certainty of 
escape from death ^ with which the minds of robbers are 
impressed. (I) 

The public have an undoubted right to look up to the 
judges of the land for protection and safety ^ and those laws^ 
which are the birthright of every subject, from the highest to 
the lowest, ought to be employed in the defence of their per- 
sons and properties from violence and outrage of every kind : if 
this be not (he case, every man must stand in dread of perpe^ 
tual injury; and has a right to complain, in the loudest an^ 
strongest terms, of those, who, instead of preventing these dis- 
orders, are little better than accessaries * before the &ct, to 
the daily commission of them. . 

This 

S cBT^iorense 
Parcendi rabiesy 

,«o far from deserving the sacred name of mercy, is in fact iht 
highest cruelty, {m) 



♦ This sentiment is finely touched by our inimitable Shakes^ 
pearey — -Measure for Measure, Act I. Scene 4. 

Fre. It rested in your grace 
To unloose thi» tyed-up justice, wh^n you pleasM : 
And it in you more dreadful would h^re seem'd. 
Than in Lord Angelo. 

Duke, I do fear, too dreadful : 
Sith 'twas my fault to give the people scope^ 
'Twould be my tyranny to strike and gall them, 
For what I bidthem do; forwelnd this be done 
When evil deeds have their permissive pass, 
And not the punishment. 

CO Page «4. fm>Paj€69, 
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lliou^h the number of the executed are comparatvodjf 
feWj with respect to the numbers that are condemned^ yet 
thej are positively many ; so manyy as >to shock the human- 
ity of every man that has not lost all feeling — and this is the 
^consequence of a precarious and uncertain administration of 
justice^ for, Mrete justice invariably and steadily administered, 
according to the laws, and to the duty of those who are to 
dispense them — ^as offences would hefew^ so would executions 
be few ako. (nj 

The cause of all this is one and the same, both inlown and 
country, viz* the i/itcerfam/^ of punishment, and the almost 
certainty of reprieve. That there are so many executed in 
London^ is very shocking to be Considered ; but it is more 
shocking still to conceive, that, perhaps, not even a few of 
those many would ever have suffered, if the multitude of 
reprieves that are granted to far the greater majority of con- 
victs, did not take off the force of the sad examples whibh are 
made, so as to leave the chance of life at least three to one in 
favour of the guilty. How injurious is this to those who are 
executed ! How monstrous is it to take men's lives away 
under pretence of example, and yet do this with such a par- 
tiality, as to destroy the very end of their sufferings, by so far 
weakening the force of that example, as to render it void and 
of none effect ! (o) 

4thly. The uncertainty of punishment in England is 
occasioned by the improper lenity of judges and juries. 

Instead of lamenting the multiplicity of our penal laws, w^ 
ought rather to lament the occasions of them ; which indeed 
are so frequent, as to make it impossible for society to exist, 
unless remedies are thought of and prescribed to stop their 
progress. These remedies, like all others, must be applica- 
ble to the diseases which they are to encounter, and be 



(n) Page 71 i (o) Page, 92; 
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faithfully and duly administered, otherwise they can be o/no 
' effect, and consequently of no value whatsoever. Imay say, 
that the legislature has from time to time been assiduous in 
meeting crimes, as they have arisen, with wholesome laws ; 
but those, whose duty and office it is to administer these laws, 
have now, for many years, been preferring their (rwn feelings 
as men^ to the duty which they owe the public as magistrates ,- 
and have been making so wanton and indiscriminate an use, 
or rather abuse^ of certain discretionary powers with which 
they are invested, that safety and impunity invite forth and 
harden pifcnders, while danger and distress are every where 
menacing the innocent, (p) 

The state of the criminal laws in this land, may soon be 
said to resemble that of the laws of Vienna^ as represented by 
• Duke VincentiOy in Shakespeare^ s Measure for Measure. 

We have. strict statutes, and most biting laws, 

The needful bits and cUrbs for headstiirong steeds, « 

Which for these many years we have let sleep,* 

Ev'n like an o'ergrown lion in a cave * ' 

That goek not out to.prey : now, as fond fathers 

Having bound up the threatening twigs of birch, 

Only to stick it in their childrens' sight. 

For terror, not. for use; in time, the rod 

Becomes more mock'd than fear'd : so our decrees, 

Dead to infliction, to themselves are dead, 

And liberty plucks justice by thetnose ; 

The baby beats the nurse, and quite athwart 

Goes all decorum . (q) 

But when such a reader of our laws is told, that offences 
against those laws, are daily committed — that they are mul- 
tiplied now, beyond the example of former ages— rthat no 
country is so infested with the depredations of robbers of all 



O; Page 14, f^f^Pageie. 
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kinds ; he would be at an utter loss to account for this, tUl 
he was told, that the dispensers of these laws very rarely put 
them in execution ; and therefore, that they were little more 
than a scarc'crow^ set in a field to frighten the birds from the 
com, which at first might be terrible in apprehensioil, but 
in a little time became familiar, and approached without any 
danger^ by even the most timorous of the feathered race, (r) 

Holy writ tells us, that, when Saul the king of Israel had 
received a positive commission from God to destroy the Ama« 
lekites utterly, and all that belonged to them, he exerted his 
commission with such partiality, as to save the Amalekite king, 
Agag, alive ; and the best of the sheep, oxen, and fatlings, 
and all that was good, and would not utterly destroy them«; 
but every thing that was vile and refuse, that he destroyed 
utterly. When Samuel afterwards met Saul, Saul expressed 
himself thus ; — '^Blessed be thou of the Lord, J have perfor- 
" med the commandment of the Lord." And Samuel said, 
^^ what meaneth then this bleating of the sheep in mine ears, 
" and the lowing of the oxen which I hear ? " (s) 

Now, if our judges of assize, really execute their commis* 
lions as they ought, what meaneth then these numbers of 
burglaries, highway robberies, these depredations, by day and 
Diglit,in our roads, streets, houses, fields ? — how are our news- 
papers filled with daily accounts of mischiefs done on the per- 
sons and properties of his majesty's subjects, by felons of 
every denomination ? (tj 

Some have said, that a scruple of conscience in Judges^ 

'prevents the execution of the laws against certain ofiences — 

that they think them too severe for the offence, and th^eforc 

constantly reprieve those who are convicted. But I do not 

apprehend that this is 'at all the province of a Judge — ^what* 

— *^^iW»fc» n ■■ ■ II pii I n I— t— »■— ■ II I I ■ I ■■ I ,1 . 1 1 I ^ III — — faH>»^ 

(r) Page 19. (O Page 33. (0 Page 34. 
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ever laws the parliament sees necessary to enact, the JudgS^ 
agreeably to his oath of office^ is bound to declare $nd pro* 
Bounce ; and his standing between the judgment and execu- 
tion, is taking upon himself, not only to be wis» than the law, 
but a power, which, if wantonly and causelessly exerted^ must 
render the most important and salutary laws contemptible 
and useless. --* The i/e^^e, in such a case as this, sets 
himself above the law, and presumes to exercise an autho- 
rity with which the constitution has not intrusted even 
the crown itself. .We all know how a dispensing 
power over the penal laws was attempted in the days 
of Kings who aimed at arbitrary power, by setting them- 
selves above the laws, and wanting to govern without them; 
and.we also know what this ended in. But where is the differ- 
ence, -between the arbitrary prevention of trial, and the ar- 
bitrary prevention of execution ? — ^the /ormer, perhaps, may 
be more glaringly arbitrary, but the latter will answer the 
same end (t). 

But to exercise this power of r^j^riere wantonly, and indis- 
criminately,- so as to save felons only because they are con^ 
demned y to defeat the end of the law by a mere arbiiiary 
dispensation of a i/f/c^g^e, who, to gratify his feelings as a 
many violates his oath and duty a3 a magistrate^ is to abuse 
a most salutary power to the most mischievous purposes. It 
makes void the law ; its terror, and therefore its best use, is no 
more — ^the * innocent public suffers, the guilty invader of it$ 
property triumphs (u). 



* * 7W/^ defines piti^y as — " ^gritudo ex miserid altervu 
klfurid laborantis^^^-^'' An anxiety, care, or sorrow, (of miod) 
excited by the misery of another, labouring under injury." If/ 
this definition be just, one should think, that the if^fured public, 
rather than the injurious robber, should be the object of the ma- 
gistrate's compassion. 
It was a fine saying of the great and %OQi lord cbi^JUuiice 

Hale-^ ^* When I find myself swayed to merq^j let m^ remember,. 

that there is a tnertnf likewise due to the country." 

CO Page 47. f mJ Page 52. 
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Wfiat has been said hi the foregoing' pageis,"!* in6i« imibe-' 
dlately applicabfe tb •/r/f/^e* on ibe cifcui^s. Tli^y afethe 
magistrates \yho ^re apjibiiited to carry justice into every 
remote part of England ; and on their due eXecdtlo'n'of their 
high and important office, the wKolc country raiist- loidk for 
peace and safety : these are what every man has a right t<f> 
enjoy, as far lis the laws can ensure them to him ; therefore^ to 
rob those laws of their effect^ by a careless, partial, or inade- 
quate administration of them, (s a breach of trust of th6 most 
dangerous and mischievous kind : notwithstanding this, such' 
an administration of the laws has been long creeping in upon 
us, a§ the length of the gaol-calendars, more especially in, the 
home counties, too plainly testify. — I know that many other 
causes fire invented for this ; some even lay it upon the laws 
themselves — ^but no man has a right to dp this, till those laws 
have been steadily, faithfully,impartially, and uniformly exe- 
ciitcd in every part of the kingdom. 'Tis this, and this alone, , 
that can deliver us. from tlie dreadful situation to which we 
are now brought^ unexampled in former times~6ad though , 
tkey might be,,still7Ae5^ are worse. — The reason of this is, 
that there is almost an universal want of discipline, a general 
failure of attention, in our superior magistrates, to the vast 
imjportance of punitive justice: thi^ induces the wicked and 
profligate to become still more so ; having so many <?hance9 
in their favour, they very little concern themselves about con- 
feyaCTrcc5-^^=or, 8te a-^rtfise King said — "Because sentence 
agftiost a& evil wpfk is not execHted speedily— (and we may 
^so i^ay— ^r^aiiif/^). ther^oie tjie. heart of the fons of men is , 
filUy ««tifli tfc^m todQ\evil/Ya> 

4. 

^ '■■*■•■ ■: .V * • , . . ,' 

i It has been, liefcre Qb^erved, that some jtldges have repriev- 

. cd, for.. many offeneef made capital by the- lawj such as 

I' • • ' ■■ ' ' ' 

(a) Page 86 to. 80. - 
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honc^stealing, * shcep^tealing, and the like, because it is^ 
against their consciences to take men's lives away for such 
oficnces as these. But how do si|ch men's cqnsciencts dis-^ 
pense with their solemn oiiih of office f ^ey aire here brought 
into a very serious dilemma ; they have sworn solemnly toexe- 
cate the laws, but their consciences won't let them do this ; 
what then becomes, of their oaths j which arc given as secu«t 
titles to the public for the due execution of justice? such a 
judge ought to resign his place, and not trifle thus with the 
law, with himself, and with bis fellow-subjects, in matters of 
such weighty consequence* (b) 

It was worthy the understanding and policy of a low thief, 
to say to judge Burnett, once, at Hertford assizes — ** My lord. 
It is very hard to hang me for only stealing a horse/' — It was 
worthy the good sense and wisdom of that learned judge, to 
answer — '' Man, thou art not to be hanged only for stealing a 
horse, but that horses may not be stolen."-— This answer I 
CQUld wish the judges to carry with them, whenever they go 
the circuit, and to bear it in their minds, as containing a 
wise reason for all the penal statutes which they are called 
upon to put in execution : it at oncellTustrates the true grounds 
and reasons of all capital punishments whatsoever, namely^ 
that every man's property, as well as his life, may -be held 
sacred and inviolate. — This, thank God ! is, in this couiitry, 



•ir 



* 1 have jtrst seen a printed hand bHty from Chettsej^ hi tbir 
county of Surry, signed by' many genilemen uadfarmerfy conn* 
plaining (as weU they may) of the cfoii^y increase of surasF and 
HORSE-KTEAUNO ; and offering a reward of twenty poun^Sy to any 
person who shall be the means of convicting an offender. 

This b one of those instances, which prove, how severely theie 
mischiefs are felt by the public ; as well as how great a cause tlut 
public has to complain, of those* who ^am snch ndicremnis leose 
apon their fellow*subjects. 

(ft) Page 102. ( 
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the constant care of the legklature, and whoercr counteracts 
this, depriyes us of our common birtli-right. (6) 

Suffice it to say, that, if there were the same care taken to 
execute the laws in the higher departments of magistracy, a» 
there is in tlie lower ^ such a check must be given to tlie licen- 
tiousness of robbers, as soon to bring on a new face of things. 
We should almost have to say — redeunt Satumia regna. (r) 

« 

As it is to the purpose of these papers, I would observe^ 
i\kaiihe pettjf juriesy who are to stand between tb« crown and 
the prisoners, notwithstanding the solemn oath by which they 
are bound, frequently acquit prisoners, in the very fiice of tlid 
clearest and most indisputable evidence, (d) 

The oath of a petty juryman is as follows, viz. " Yon 
shall well ^.nd truly try, and true deliverance make, between 
dur Sovereign Lord the King, and the prisoner" (or prisoners) 
^^it the bar, whom ye shall have in charge, and a true verdict 
give Accoa»^>'^ TO the evidence. — So help you GOD." 

The words'^f this solemn adjuration are very plain and in- 
telligible to the meanest capacity, and very clearly point out 
to the juryman the whole of his duty. They confine his 
attention to ^ evidence before him, and they bind his consci- 
ence to deliver his verdict, simply, according to the convic- 
tion which that evidencfs works upon his mind, (e) 

Instead of this,^ juries frequently take upon themselves to 
give verdicts diametrically opposite to tlie evidence which has 
been delivered. I have often observed this, with much un* 
easiness ; and, indeed, that man, who can hear ttcelve people 
perjure themselves, and not be affected by it, must, one 



(ft) Page 105. (c) Page 130. (d) Page 139. (e) Page 136. 
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fhould think, be void of all feeling r of all proper ieAing^ ai 
least, whatsoever. . (c) , 

For instance. A prisoner is set to the bar, ^i|d| put upon 
liis trial. The witnesses uniforYiily, aod without a -doubt| 
prove the fact against him. .Bpt perhaps he happeps to be 
young ; it appears to be his first offence ; he has, hrfore the 
/act which is proved against him, had a good character ; he 
was drawn in by others ; was in liquor ; or some other circum- 
stance of the like kind strikes the minds of the jwry ; they fori- 
get their oaMi ; '^ to give a true verdict according io the evi»- 
dence;" and take upon themselves to acquit the prisoner, 
, against dllfact and truth. This I have so often seen, that I 
cannot forbear the mention of it. The? judge, on this occasi*- 
on, usually takes little further notice of the matter, than to 
Congratulate the prisoner on " his narrow escl^ape," and io 
tell him that he has had a very merciful jury." ^(d) 

That such an acquital as this is owing to the perjury of the 
jurjjy is beyond a doubt : they have given a v6rdict according 
Xo\\\c\x feelings y but against their oath. This may be a 
very dangerous business to the public ; for if a jury can give 
a false verdict in favour of a prisoner in one case, they may also 
give a false verdict in^ another, in prejudice of the jmrty accused. 
If through /ai?ottr they acquit, through prejudice they may 
convict*; and if so, their oath, which is to be looked upon as 



(c)V^el^7. fJ) Page 138. 

'^ Thi3 I remember to haTe happened, in a vety r^aiarkable case, 
of a person of fortone, vho waa maiieiously indicted for atealiof 
turkiesy and as maliciauslif coQyicted, at a certain general m$wrter 

* 

sessions held io the Borough of Soutkwark. To behold a yener- 
able figure of an old gentlfman.i abore screnty jears of age, stand- 
ing at the bar, as a common/eloff, was^ in itself, an afflicting sigh t-^ 
but to see VLJury capable of coj^Tictiog him sigainst law^ as well ai 
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\ht grand septtritjr to the public, as {a^jBiS juries are concerned) 
is a i^ugfUory piece of form. . (e) 

5thly. The laws of England are not severe. 

I wcMild'be .understood to confine myself to the penal or 
qrimiQal laws; and, however it may befajibionable with ma« 
nj, to find great fault with the number and severity of these, 
yet I think it our happiness, that, as crimes have arisen, there 
have been laws made to repress them ; nor do I conceive, 
that any Q^an can reasonably find fault with this, except indeed 
it be the villain who is the object of them, and who certainly 
would wish to be free and exempt from all restraint whatso* 
ever.^— As. to the siverifjf of our laws, I know of none but of th# 
piQst wholesome ^ind ; fdr it is this ajone which <!^n deter the m* 
fflge minds of those who are the objects of that severity^ fFQa^ 
the commission of those outrages and mii^phiefs against which 
the severitj/ of our laws is levelled. The regular, sober, 
and virtuous part of the society has nothing to tear from the 
semity of the laws, but they have much to hope for; they 
my hope by this to be protected in their persons and proper- 
tjes, and in the secure possession pf the^ lawful rights i for, 

however the. prpfl^ate and abandotped assailant mdy havf 
ast off every hfum^ne and viij^tupus inducement tp ^ood, and 



/SK/, eotttraiy to the sense and diroction of the co4irt^ was still mora 
atBietiiig. 

It seems, that this old gentleman was a good deal disliked in bis 
neighbourhood ; and there being* unfortunately, some of thejur^ 
literally de vicineto^ they influenced the rest to find him^i/tVfy, and 
topersbt in their vertMet^ though seat out of court to re- consider it* 

Thb matter ended in an unanimous petition to our most gracious 
SoYereign, signed by all the magistrates, expressing their disappro- 
Ajltion oX the verdict; which procured a pardon for the defendant, 

(0 Page 140. 
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have put onthesavageness, fierceness, and cruelty of a wild 
beast, so as to have forfeited all right and title even (o the 
character of a man— there will be yet some principle of j^ar 
left, on which the^ei'er/(y of our laws are intended to operate, 
50 as to check and prevent the mischiefs he would otherwise 
commit; or, if he proceeds to tlie full extent of his wickedness, 
to fall upon him, as an example to others, who may yet be 
stopped before it be too late, (a) 

Whoever examines the common and statute laws, which res- 
pect the criminal jurisdiction to be exercised over offenders of 
all kinds, must surely acknowledge the watchfulness of the 
legislative powers, both ancient and modern, over the lives, 
liberties, and properties of the inhabitants of this country : a 
stranger, who should read over an accurate and well-digested 
code of our crown law, would imagine us to be the happiest, 
the securest, and best protected people under the sun, in point 
of our internal police. He would admire the disposition of 
the whole J as well as the adapting of every part for the public 
good. — No dangerous crime without a prescribed severity of 
punishment ; so contrived, as that the offender has nothing to 
hope ; this inducement so preclud(3d, as to leave no encou« 
ragement to villainy ; in short, he might be led almost to ima- 
gine, that the account we have of Our safety from thieves and 
robbers, must be as perfect as in thedayd before the (Oonqutst* 
when it was said, that '^ a child might go from one end of the 
kingdom, to the other, with a bag of money in his handy with- 
out fear of having it taken from him." ffr^ 

Revision of our Laws* 

I have professedly avoided entering upon the question, how 
far it might be expedient to revise our penal statates, relative 
to capital offences ? but, as a friend to examination and revi- 



(a) Page 7 to 9. 



(b) Page 16 to 18. 
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feal of all kinds, I should not be sorry to'hear that such a thing 
was in agitation, for, if any of the laws in being, &ilof their 
execution, and consequently of their end and purpose, because 
they are thought too sanguinary, they had much better be al* 
tered into something less severe, than to let those offisnces, 
which are the objects of them, go without any punishment 
at siL (a) 

However, this is a matter wholly for the consideration of 
the legislature ; I shall therefore dismiss it, with my hearty 
good wishes, that if ever it be done, it may be productive of 
all that benefit to the public, which the warmest advocates 
for such a measure can expect or desire : at the same time ex* 
pressing my own doubts, whether any other human system 
could equal the present, for the suppression of public injury, 
supposing the law as it now stands were punctiially executed. 
We then might say- ^ 



The law hath not been dead, tho it hath slept: 
Those many had not dar'd to do that evil, 
If EV'RY MAN, that did tlr' edict infringe, 
Had answer'd for his deed : now His awake; 
Takes note of what is done ; and, 'like a prophet, 
Looks in a glass that shows what future evils . 
(Either now, or by remissness newj-conceived 
.^ad so in progress to be hatch'd and born) 
Are now to have no successive degrees, . 
But, ere they live, to end. 

See Shakspeare's Measure for Measure, (b) 



(a) Page 13S- (&) Page 134. 
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AWEl^DlX 1^0 THOUGHTS ON 
EXECUTIVE JUSTICE. 



S0ON Sifter' the publleatioh of ^^ Tlneughts on Exdcu« 
tiye Justice/' a tract appeared^ entitled, '^ Appendix to 
Thoughts on EietuliveJuMceyOvtamned by a Charge given 
tothte Grand Jury ^ for the Cottfkty bf Surrey^ ai the Le$d^ 
Aidzesj I78B5 hy the Hon, Sir Richard Perryuy Knt. one of 
the Barons of his Majesty^ s Courtof Exchequer. . ./ 

" ■ inimtdicalfHe vulnus 

Etue recideHthtm, Ke pars iincera trkhttur,^ 



X HE preceding Uttle pnUication, owed its rise to the atost 
sincere wishes for the pnUie good. It was dent forth, with a 
desire of awakening, intiie minds of those whom it p«^k« 
ciPALLT coKCERHBD, a ver^ serloiis atieiitioii to ihe:cBb>«V 
tresses of their fenow-subjeets, under their present incvemed^ 
and %iSX increasing^ state of danger^' from defpredaiicm >9liA- 
robbery. — It was intended to lead to one sad c^use of these, 
which arose from too great, and indiscriminate an indulgence 
of those amiable, but ill-timed exertions of lenity and compas- 
sion, which had so long been turned into incitements and 
occasions of evil, in the minds of wicked and profligate men; 
such, as having abandoned themselves to all manner of wick- 
edness, had so far got the better of evpry , motive and 
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encouragement to fbe common duties of humanity, as to make j 
themselves the public terror of aU honest >and virtuous 
people, (a) 

It was intended to recommend such an exertion of pwwi7iir 
justice, as to enforce that fey example^ which could not be 
eflfected by precept — to call in aid the laws of this country, 
for the security of the innocent and injured public ; to les- 
son the number of crimes, by deterring men from the commis- 
sion of them ; and, by a. certainty of punishment, to takeaway 
those inducements and allurements to evil, which so frequent- 
ly are derived from a too- well founded hope of impunity, (b) 

It was to shew, that, whatever can induce men to the com- 
mission of crimes, must, in the end, bring them io destruc- 
tion ; that, therefore, rendering the punishments of the law 
uncertain, must, by inducing men to commit crimes, 
in the end bring them to destruction ; and that, for this Tea- 
son, however the reprieving or pardoning convicts might, on 
the particular instant, bear the semblance of mere?/, yet it was 
the highest cruelty to all who were encouraged to offend, and - 
thus brought at last to feel, what they imagined they had lit- 
tle reason to fear. 

That riot only those, who had receive mercy, were in- 
duced to go on in their evil courses, bu+ that many were drawn 
in to venture upon the like, by the hope which they them- 
selves conceived from the impunity of others, (c) 

That reprieves and pardons had brought more to the gal' 
loms, than they had ever saved from it — and that, on this ac- 
count, as well as on that of the insulted and sufi'ering public. 
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^ steady, impartial, dispassionate execution of the laws, 
must he the only means, by vfhidi the puUic safety can b^ 
insured, or the persons and properties of individuals be pro* 
tected. 

In short, the whole, at least the jMincipal argumoits in the 
aaid publication, may be collected into the small compass of 
the following syllogisms. ((/) 

1 . That system of police is the least likely to prevent crimes, 
which holds forth an uncertainti/ of punishment. 

But our ^present police holds forth an uncertainty of pu- 
nishment. 

Therefore, our present system of police is least likely to 
prevent crimes. 

2. That system, &c. is the niost merciful^ which is the most 
likely to prevent the commission of capital offences. 

But that system which holds forth a r^^afn^y of punish'^ 
. ment, is the most likely to prevent the comoiifsion of capi- 
tal offences. 

Therefore, that system, &c. is the most merciful, (c) - 

The above contain the principles, and chief arguments of 
the book : these are illustrated by various anecdotes, by way 
of examples; and the conclusion to be gathered from the 
whole is, that the very police itself must i^ink into contempt 
— the whole kingdom be over-run with banditti^ and the 
lives and properties of the sober, industrious, and virtuous 
part of the community be left in the hands of those, who are 
the declared ^nd avowed enemies of every principle of law, 
justice, and even of common humanity .(/> 



(rf) Page 5. (e) Page 6. (/) Page 7. 



Executive justice. . ns 

To step fbrth, therefore, in the cause of public safety, to 
apply, in the most earnest manner, to those Superior Magis- 
tRATES, to whose care is committed the administration of' 
public justice, and on whose exertions of tlicir great abilities 
as men^ as well as of their high and salutary powers as magis' 
tratesy our all must depend, cannot, I should humbly hope, 
have so unfavorable a construction put upon it, as to afi- 
cribe it to any other motive, than to such as becomes, what 
the author has styled himself in his title pagCy A Singers 
Friend to the Public, (g) 

It was some pleasure to the author^ to find, that his little 
Irell-meanl performance, had been in some measure attended 
to, by those to whose judgment it had been submitted *, and 
to whom it had been particularly addressed. It had the 
honor of being noticed, in the Charge^ which was delivered 
to the Grand Jury^ by a learned and worthy judge, Mr. 
Baron Perryn, at the late assizes for the county of Surry, (h) 

The Leamtd Judge began his charge with a solemnity and 
decency well becoming bis own situation, as well as that of 
the gentlemen impanneiled on the grand inquest^ who now 
stood before him. 

After some prefatory matter, his Lordship assigned " his 
first appearance on the home circuit as a reason for his wishing 
to detain theui some time longer, than he otherwise might 
have done, while he acquainted them with liis sientiments on 
thecausesof the increase of robberies, and other depredations 

^ the public/'0> 



• The author thought it his duty to send a copy of the pamph. 
let to each of the twelve judges. 
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The Learned Judge then observed, that " the lenitj/ of the 
judges^ and the frequency of reprieves and pardons j had 
been assigned, by some, as reasons for the increase of robber- 
ies:" he said, that '^ he was induced to mention this, on 
account of a late publication, in which the learned author, had 
laid it down for a maxim, that, except where the evidence 
was not satisfactory, and in sonje other instances mentioned 
in the hook^judges ought to execute all they convict. This," 
adds the learned judge^ " would be making our laws like the 
laws of DreKro, which, from their severity, were said to be 
written in blood." (Jt) 

Jt is no small disadvantage to a work, to be held forth for 
judgment, as to its real intention, from a mention of a detached 
paragraph, or of a single and unexplained proposition. 
From the manner in which the learned judge did this, the 
auditory must conclude, that t\ye author must be a very cruel 
and_ blood-thirsty person, who wished for laws of the most 
sanguinary kind, to be executed with the most unrelenting 
s/everity, wherever the coww/iow of an offender could aflFord 
JUJ bccasiop.-7-fJo]thing CQuld be farther from his though(s!(0 

V 

In the first place, I would answer, thattio wherei through*- 
out the whole book, is the judge's power oi reprieve denied, 
or found fault with, hiit where it 13 exerted wantonly and in^ 
discriminately^^vf^W as inconsistently with the public good^ 
Where judges indulge their feelings as men, sq far as to for- 
get their duty ^s magistrates (in whose hands the administra- 
tion of justice is placed by the constitufion, for the good of 
the wk(le) there the public suffers in the espape of offenders 
from punishment— because, this not only tends to the encon- 
ragen^ent of those who are already embarked in villainy, but 
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to draw others in to the commission of crimes^ from the hope 
at impunity y ivhich such ilUtimed lenity holds forth to them. 
As to the position itself, ^4 hat Judges ought to execute all 

■ I they convict, except in a few cases," it stands very fully e:^- 

1 1 plained (p. 80.) in the following words, (m) 

d 



r 

be 

be 



or 



^^AjudgCy who can see a fellow creature stand before him, 
under circumstances of the deepest guilt, and exj^osed to th© 
severest punishment, without feeling the utmost pity and 
compassion, must be a m( nster in ifature: little better must 
be be, who does not gladly embrace every opportunity of 
shewing mercy y where it can be done consistently with the 
safety and welfare of the public. But, on the other hand, 
!d|. these ought to be uppermost in the judge'' s thoughts; for 
where these are sacrilSced, in any degree, it is not meici/yh\ii 
folly dinA injustice^ to reprieves and such reprievtSy having, 
no doubt^ brought more to the gallows than they have ever 
saved. from it, are not to be esteemed acts of mercy, but are a 
species of Cruelty : drawing in men to commit capital offences, 
under a notion of impunity , is very mischievous, not only to 
the criminals themselves, but to those ^^ who suffer by their 
outrages," &c. (n) 

^ As the laws of Draco were mentioned by the learned judge ^ 
mm. may be worth our while to consider a little who this Dmcm 
was, and what were his laws, (o) 

Draco lived about 623 years before Christ, and was 
Archon (Gr. oLf^uv) or chief magistrate^ dX Athens, We 
have but very short and imperfect accounts of this man, but 
he is^said to have punished all things with death ; even indo« 
lence, or the .taking an apple, was as severely punished aa 
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sacrilege— for which he himself assigned this reason:— 
** Small faults seem to me worthy of death, and for the mos^ 
flagrant offences I can find no higher punishment." 

As ta the laws of England, they must, abstractedly and spe- 
cifically considered, be just what they are, whether executed 
or not. It was not possible for the legislature to foresee every 
event or circumstance, which might appear on the trials of 
offenders; it is therefore, that the wisdom and discretion of the 
judge, is to remedy the defects of human foresight, 'ind to take 
care, that the spirit and intevt of the law be duly observed in 
every case : and I own, I cannot conceive, that executing 
people, who, by their offences, make it difficult to travel the 
roads, to walk the streets, to set by our own fire-sides, without 
danger of being robbed, and perhaps worse ; or to turn our 
horses and other cattle into our fields, without the hazanl of 
losing them ; can bring the laws of England into the least si- 
militude of a system, which put a man to death for taking an 
apple. 

The learned judge then said ; '^ that it had been disputed 
among theological writers, how far the Jewish law is repeal- 
ed) or how far i;t is lawful to put men to death among Chris- 
tians.^^ Cp) 

.^As for ^Aeo/ogtca/vnriters and disputants, I have read enoagh 
of them, to make me narrow my studies of that sort, to those 
who, being divinely inspired, can neither lie nor deceive : and 
indeed, the lesLxned judge seemed of the same opinion ; for his. 
lordship appealed to the scriptures of the New Testament^ 
far a proof, that it is lawful, among christians, to put men to 
death for certain crimes. 
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The first text his Lordship mentioned, was Rom. xiii. 4* 
*/br Ae (the magistrate) beareth not the sword in vain" 

The sword is ao instrument of death, and stands here, meto- 
njmically, to denote capital punishnrent\ arid this sentence^ 
tberefore, evidently proves the power of magistrates to put 
criminals to death, otherwise these magistrates would bear the 
sword in vain. 

Bat one might carry the text farther, and say, that the ma- 
gistrate bears (he sword in vain ( sixvi ) to no purpose, if laws 
are not duly put in execution. The whole reasoning of the 
context implies this. 

Ver. 3. Rulers are not a terror to good works, but te 
the evil. Wilt thou then not be afraid of the power^? do 
that which is good, and thou sh^lt have praise for the 
same. 

Ver. 4. For he (the tuler or magistrate) is the minister of 
God to thee for good: but if thou do that which is evil, be 
afraid: for he beareth not the sword in vain, for he is the 
minister of God, a revenger (s>i^ims sis o^ynv — an avenger— 
to execute wrath or punishment) i/jpow him that doeth evil. — A 
stronger passage cannot be produced, to prove, that it is not 
^\y lawful, hniihe magistrate's absolute and indi'spensible 
duty, to punish oflffenders according to law : that he is GoD^i 
minister for this very purpose. 

Ver. 5. Wherefore yc (christians— even then, living uih 
der an heathen government) must needs be subject^, e* to 
the laws of th^e state — not only for wrath — not only with r«i4 
pect to the punishment which will otherwise ensue; but for 
conscience sake-r-i. ^. towards God ; wjio, ver. I. commaadt 
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every soul to be subject to the higher powers, and, of courset 
to obey the laws. 

The other text, mentioned by the learned judge^ was Acts 
XXV. 1 1 . where the apostle Paul says, before Festusy the Ho- 
man governor, aihis judgment-seat — " Jfll^c an offender, 
or have committed any thing worthy of death^ I refuse not to 
dieJ*^ This ii^x.i is also much to the purpose, and justifies our 
reformers in declaring— ''Art. 37. Of the civil Magistrates"— 
that the laws of the realm may punish christian men with 
Death, for heinous and grievous offences. (0 

His Lordship next introduced the character of our Saviour, 
as furnishing an example of meekaess, lowliness, compassion, 
and mercy ; which he seemed to do, by way of a gentle re- 
proof to the author for finding fault with the lenity of the 
judges y in granting reprieves so often to convicts* His Lord^ 
ship spake, on this point, with a reverence and seriousness 
that did him honour ; and, as an instance of the pity and 
forbearance of the " Blessed Jesus'^ (as his Lordship express- 
ed himself) he mentioned the case of the woman taken ia 
aduUery^ whom the Pharisees brought to Christ. But if we 
examine that passage, we shall find, that, our Lord was not 
sitting as b, judge : this was a character which he never bore 
on earth— -so far from it, he renounced it, both as to croU and 
criminal matters. See Luke xii. 14. John viii. 15. &xii47. 

If we would see him as s,judg€y we must look upon hun,as 
exalted to the right hand of God, where he will sit at the last 
day, as the greatjudge of quick and dead. — He then mil judge 
the world in righteousness^ and the people with equity. Ps- 
xcviii. 9. Comp. Acts xvii. 31. He wilt render unto every 
man according to his deeds ^ &c. See Rom. 11.6. IS. Happy 
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would it be for the judges of the earthy as -well as for the peo* 
pfe of the earthy if all magistrates would set before them he 
character of Christ as a judge; the laws would then be 
duly honoured, and the majesty of gOTernmeiit duly 
preserved ; for the certainty of punishment would make men 
fear to ofiend. They fear little ofwhatisto come, because 
they don't believe it ; but what they see before their eyes, mas^ 
strike them with terror, (a) 

As to the case of the w6man taken in adultery, which we find 
recorded, John viii. 3, 1 1 . She was brought before Ch r ist by 
her accusers, not for the sake of justice^ but with a malicious de-* 
signagainst Christ Himself,aswe may learn from ver. 6. where 
it appears, that, all they said On the occasion, was merely ta 
tempt-our Lord, to try whether they could not have some- 
thing * to accuse him of, eitheras presuming on an authority 
against the Roman government, if he condemned her, or 
against the law of Moses, if he did not ; but he defeated 
their malice, and escaped the snare, by leading her accu- 
sers in^ a condemnation of themselves, insoixiuch that they 
departed self-convicted, and left the woman. Then Jesus, 
who came not to condemn the world, nor to exercise a judicial 
power in punishing criminals — but even in this very instance 
reiumnccd it ; dismissed the woman, with a caution, which 
doubtless looked farther than the present life. Comp. John, 
V. 14. 

On this case I would humbly propose tsfo questions ; 

1. What it has to do, one way or other, with a repeal of 
Jewish law} 

r 

t' 

S. What precedent can it possibly afford, for a judge to > 
tttrn three-fourths of the capital convicts upon the public ?(J) 
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As td the imitation of Christ, it is not only the duti/y but 
the great privilege of Christians. He left tliem an example 
that they should follow his steps ; and it is their glory so ta 
do ; in nothing more than in theforgiveness of injuries. He 
could, in his very last agonies upon the.cross^ pray for his 
persecutors and murderers. He could even, as it were,^ pdlli^ 
ate their offences, by pleading their ignorance, instead of ag- 
gravating it, by reproaching them with their malice. '^ Fa- 
ther forgive them ! they know not what they do l" said the 
Dying Jesus. His whole life was a pattern of meekness, 
gentleness, love, and forbearance. " Lord," said Peter^ how 

oft shall my brother sin against me^ and I forgive him ? 

iuntil seven times ^ Je&us saith unto him^ ^^ 1 say not unio 
theef until seven times ^ but until seventy times sevenJ^ Our 
Lord was a bright example* of his own precepts ; and we are 
told, I John, ii. 6. ihoi^hetkat saith he abidetk in him» 
ought himself also to walk^ as he also walked. 

Such are the prqcepts, which must be looked upon as com- 
mentaries on the divine law, that saith,' thou shalt love thy 
neighbour as thyself. They are the golden rules by which 
all chrislians ought to w^lk. The king and the subject, the 
prince and the beggar, the judge and the prisoner, are here 
all alike concerned ; for there is no respect of persons with 
God. (c) 

His Lordship then concluded, with saying, that, " if judges 
were expected to execute the law upon those who were con- 
victed, the grand jury ought to be very cautious, how they 
exposed people to a trial by jSnding bills against them ; that 
they should find no bill unless the evidence before them was 
sufficient to convict the prisoner, supposing it proved at the 
bar, and uncontradicted by the prisoner's witnesses." (rf) 
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1 have almost forgotten to mention one more observation of 
ibc learned Judge^ which was, on "the number of sanguinary 
laws, in our statute books, some of which, his lordship obser- 
ved, were of long standing, others of more rcccut date, and" 
(adds his lordship) " the only reason I can assign for these 
laws being either suffered to remain from old time unrepealed, 
or being more recently enacted, is, that the legislature trusted 
to the discretion of the judges as to their execution." (e) 

I do not pretend to give his Lordship^ s exact words, cither 
in this, or in any other quotation from the Charge ; but I 
hope, that neither here, nor elsewhere, have I mistaken or mis- 
Tcpresented what was said. ' 

I must confess, that my apprehension is at a loss io conceive 
the idea of the legislative power of a country, enacting a law 
for any purpose whatsoever which they do not mean to oe 
executed. That they should enact laws, wuli an intent that 
the executive power might suspend their operation, appears 
to me to be giving themselves n very needless troublcj which 
might have been spared^ by not enacting such laws at all. (/) 

The word satiguinari/ carries with it a very dreadful mean- 
ing, like its plain-English synonymy — bloody: — it brings 
sensations into the mind of the most terrible nature ; and, 
when applied to laws, it imports, that they are arbitrary and 
cruel, like the laws of Draco^ which were calculated for the 
destruction and misery, not for the preservation and hoppines^ 
of mankind, (g) 

A law may be severe^ without deserving the naipe ot san- 
guinary ; and though the /oriwer may be justly applied io 
some of our penal statutes, yet the latter never can. A law 
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which has for its object, and is therefore calculated to pro* 
mote, the security of peaceable and virtuous people, may 
justly be styled a mercifullhw, as it regards the s^Ao/e, though 
severe in its punishment of offenders; and, if without such 
punishment^ the good of the whole cannot be secured, and 
promoted, this must arise from the audacity and protiigacy of 
those enemies to their fellow*subjects, who will not be intimi- 
dated by gentler methods, and who therefore bring upon them- 
selves that wholesome severiti/^ which is to make them exam- 
ples of public justice, that others may fear to offend, (h) 

As to leaving the execution or non-execution of statutes to 
thedisposalofthej2^e/ge5,it is ultimately resorting to the fancy 
or will of individuals, and bringing us tothe — Miser a servitus^ 
nbijus est vagum aut incognitum. Who can attempt to say, 
what the consequence of offending may be, when, instead of 
deducing, or apprehending, the consequences from the words, 
and^lain meaning from the law itself^ they are to be sus- 
pandecl, on the uncertainty of private determination ? (0 
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PUBLISBED IN TBE YtAB 1786. 



I 



Nunquctm aliud hatura^ aliud sapientia diciU 

Criminal, jurisprudence kas, within the last twenty years, 
become a very popular study throughout Europe, and the cul- 
tivation of it has been generally attended with very sensib^t 
and very beneficial effects. In proportion as men harve re-* 
fleeted and reasoned upon this important subject, the ^bsur4 
and barbarous notions of justice, which prevailed for ages, 
have been exploded, and humane and rational principles have 
been adopted in their stead. That criminal prosecution*: 
ought always to be carried on for tbe sa^e of the public, and 
never to gratify the passions of individuals ; that the primary 
object of the legislature should beto prevent crimes, and not 
to chastise criminals; that that object cannot possibly beat, 
tained by the mere terror of punishment ; and that unhss a just 
proportion be observed between the various degrees of crimes, 
in the penalties appointed for them, the law must serve to excite, 
rather than repress guilt ; are truths so generally received , that 
they are come to be considered almost as axioms of criminal 
law. But coiksiderable as has been the progress of these 
principles in other parts of Europe, they have not yet 
produced in this country any melioration of tiie system of out 
penal lawsu Tl^e most glaring defects in those laws have not 
escaped observation, but few have attempted to remove them, 
and none have been successful in tbeir attempts ; and the 
only beneficial effect w|dch has yet been produced in England, 
ii a desire in the cvown^ wd in its ministers? the judges, te 
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remedy some of those defects by their mode of executing the 
laws, and particuhirly by a mitigation of that iiidiscriminating 
severity, which, while it inflicts the same punishment ou a 
pickpocket as on a parricide, confounds all ideas of jusiice, 
and renders the laws, objects, not of veneration and love, but 
of horror and aversion. A more permanent and a more cer- 
tain correction of those defects would be so great a national be- 
nefit, as one would have thought every good and reflecting citi- 
aen must ardently have wished for. At least one would have sup- 
posed that humanity, as well as patriotism, must have forbid- 
den any endeavours to cloud the prosp(ict of such a reforma- 
tion, and much more any eiforts to lay restraint upon the 
sovereign, in executing, according to his oath, justice in 
mercy, and to enforce that summumjus^ which, where the 
laws are such as constitute the criminal code of Eiigland, must 
ever prove summa injuria, "(a) 

This ungrateful task, however, has been lately undertaken, 
and an attempt has been made to restore the law to all its san- 
guinaty rigor, by the author of thoughts on executive jus* 
tice^ with respect to our criminal laws ; a work proceeding 
on principles, which are now so little prevalent, and breath- 
ing a spirit so contrary to the genius of the present times, that 
I should have classed it amongst those performances, with 
which every literary age has been infested, and which arc 
calculated to render the authors of them celebrated only for 
the singularity of their opinions, and should hare therefore 
left it to sink into that oblivion, to which such compositions 
seldom fail to be soon consigned, had I not found that the 
warmth and the earnestness of the writer's style had gained him 
converts, and that some of the learned judges, to whom his 
work is addressed, had seemed inclined to try the terrible ex- 
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periment ^hich he recomimends. Errors which produce sucjh 
effects are not to be despised as harmless ; ^ and it is the duty ^ 
of every man, who has the use of reason, and who sees their 
fallacy, to expose and to refute them, (b) 

What the author's motives in writing were, God and him- 
self only know : I would fain persuade myself, that they were 
not such as I have already alluded to ; that he has a just claim 
to the title which he assumes, of " a sincere well-wisher to the 
public ;" and that he entertains no particle of doubt about the 
t tiuthand justice of the opinions, which he has ventured to 
t publish s and yet something more even than this seems neces- 
I' sarj, before a man hazards the promulgation of such rigid 
/ doctrines to the world; and that he should not only know 
t himself to be sincere, but believe himself to be infallible .: for 
who, that thijiks he is liable to error, can venture to propose 
a scheme, which, if it be erroneous, will have wantonly de- 
prived the state of many subjects, and turned loose upon the 
unpitying world a miserable troop of widows and o}^ orphans ? 
|. An experiment, which is made at such a cost, ought hardly 
fo be tried while there remains a possibility that it may fail of 
success. There are some opinions, which men fondly per- 
suade themselves are truths, and truths important to mankind, 
which are, however, of such a nature that no man should dare 
to propound them, who is not ready to prove his sincerity by 
offering himself a martyr in their cause. If a legislator pro- 
pose laws, like those of Draco, written in the bloody of his 
fellow-citizens, he must seal thein with his own, like LycurguS| 
if he would escape the reproach of cruelty, (c) 

That the author of the thoughts on executive justice had an 
inflexible confidence in the truth of his doctrines, might havtf 
been charitably supposed, if he had supported them only by 
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cool and dispassionate arguments. But what are we not com- 
pelled to think, when wc see him availing himself of all the 
most specious colorings of rhetoric, and employing the strong- 
est hyperboles *, and the most exaggerated descriptions t; at 
one time artfully and eloquent\y summoning to his aid the 
fears of his timid readers^ and at another kindling the raje and 
indignation of what he calls the " poor, oppressed, and inno- 
cent public ;"$ when we find him adopting that ferocious lan- 
guage, with which, in more barbarous times, attorney-gener- 
als hare sought to daunt the miserable state^prisoners, through 
whose blood they were to wade to their disgraceful hcmors : 
when we hear him exclaiming, that ^Hhe lurking foot-pad 
lies, like a dai^rous adder, in our roads and streets, and the 
horrid burglar, like an evil spirit, haunts our dwelling-houses, 
' making night hideous ^;" and when we find him attempting, 
as it were, to intimidate every man from questioning his doc- 
trines, and throwing out the anticipating reproach, that none 
'^ can reasonably find fault with the laws, but the villain, who 
is the object of them || ?" 

But, without examining into this writer's motives,' or far- 
ther com^menting upon the manner in which he has executed 
his design, I shall venture, even at the risk of encountering the 
black impt|tation which he seems to think should Kght upon 
the man, who presumes to call ht question the perfection of 



* No man can stir o«t a mile froai his house irith«i«t an appre- 
hension of being robbeii, and perhaps murdered.'' TkoughtSy Ac- 
p. 73. 1st. edit. p. 77. 2d. edit. See too p. 4. 
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our iai¥s, to dispute both the positions which he has soug^ht tcf 
establish, (ej 

He first asserts^ fhat the penal laws of this country are ex- 
edient *, and that they hav^no severity but of the most whole- 
some kind f ; and this serves as the foundation of that propo- 
sitiorrt, which is the capital object of his Work, namely, that 
those laws ought to be strictly executed, so that the certainty 
of punishment may operate to the prevention of .crimes. If 
the former of these positions were true, no man of common 
tMderstaiiding could dispute the latter ; / for, if laws be per- 
fect, they otighf undoubtedly to be religiously observed ; but, 
if oilr laws, instead of being eitcelleirt, should appear to be^ as 
it is easy to demonstrate that they are, in many instances, 
unreasonably severe, and such, as that the punishment bears no 
proiportion to the crime, it must surely follow, that the strict 
execution of them is neither expedient nor even possible, (f) 

In order to judge of the good sense and propriety of this 
writer s doctrines, it will be necessary, in the first place, to 
take a view of those laws, which are the subject of his pane- 
gyric, and which, he tells us, " he doubts whether any other 
human system could equal, for the suppression of public inju- 
ry." X To descend to minute particulars would be putting 
the patience of my readers to a too severe, and an unnecessary 
trial ; for a very transient view will sufHce to discover the ab- 
surdity and inhumanity of the system, if that name can with 
any propriety be ^iven to a mass of jarring and inconsistent 
laws, which are severe where they should be mild, mild where 
Cteyshouldbe severe, and which have been, for the most part, 



• TlSoughXs^kc. p. 2. *. 16^.17. + IbM. p. 8. 

^ i Thoughts^ &C. p. 133, 1st. edit. 139, 2d. edit 
rO Page 13. (/)Pagel4. 
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the fruits of no regular design, but of sudden and angry fits of 
capricious legislators, (g) 

In entering upon this task, the first thing which strikes one, 
is this ^^ melancholy truth, that, among the variety of actions, 
which men are daily liable to commit, no less than a hundred 
and sixty have beentleclared by act of parliament to be felonies 
without benefit of clergy ; or, in other words, to be worthy of 
instant death *." When we come W enquire into the nature 
of the crimes of which this dreadful catalogue is composed, 
we find it contain transgressions, which scarcely deserve cor- 
poral punishment, while it omits enormities of the most atro- 
cious kind. We find in it actions, to which nothing but th^ 
terror of some impending danger to the state could ever have 
given a criminal appearance +, and obsolete offences, whose 
existence we learn only from those statutes, which are still 
left standing as bloody monuments of our history, though the 
causes which gave rise to them have long since cea«ed J. 
On the bne hand, we see the invasion of a man's property, 
though but to a small amount, and unaccompanied by vio- 
lence, treated as the greatest of all enormities. To steal a 



*4 filackst. Com. 18. The number of felonies has been consid* 
erablj increased since that author wrote. 

+ 35 Eliz. c. 1. § 3. 35 Eliz. c. 2. § 10. 39 Eliz. c. 17. It 
is to such laws as these that one may apply the obserration of my 
lord Bacon, that, ^' there are a number of ensnaring penal laws 
which lie upon the subject; and, if in bad times they should be a- 
waked and put in execution, would grind them to powder." Pro' 
posed far amending the laxcs. 

t See 43 Eliz. c, 13. 27 Eliz. c. 2. 9 Ann. c. 16. 9 Geo. 1. 
c. 22. 

(g) Page 15. 
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sheep or a horse, to snatch a man^s property out of his hands 
and run away with it, to steal to the amount of forty shillings 
in a dwelling house, or to the amount of fiv€ shillings privately 
in a shop, nay, to pick a man's pocket of the value of oiily 
twelve pence farthing ||, are all crimes punishable with death* 
On the other hand, for a man to attempt the life of his own 
&theris only a misdemeanor : to take away another's life, SLi\i\ 
to brand his name with ignominy, by a premeditated perjury, 
is not considered as murder, nor thought deserving a capital 
punishment * : to stab another, under circumstances of the 
blackest malice, if the unfortunate object should, after a long 
and painful illness, recover of his wound only to breathe out 
the rest of his days in torment and disease, is punishable only 
by fine and imprisonment : t> burn a house, of which the 
incendiary happens to-have a lease, though it be situated in 
the centre of a town, and consequently the lives of hundreds 
are endangered, is liable to no severer punishment t. If we 
look into the legal definition of crimes, we discover still gross- 
er inconsistencies : we find, that under certain circumstances 
a man may steal without being a thief, that a pickpocket may 
be a highway robber, a shoplifter a buiglar, and a man who 



jl 8 Eliz. c. 4. 2 Hale's P. C. 366. ♦ Foster 131. 

f It has sometimes happened, that a man, who has committed a 
Tery atrocious crime, has been hanged for a circumstance attending 
the perpetration of it which was perfectly innocent. Thus a ser- 
Tant, who had attempted to murder his master, by giving him fifteen 
wounds upon the head, and different parts of his body, with a 
h&tchet, was convicted, and executed, not as an assassin, but as a 
burglar, because he had been obliged to lift up the latch of his mas- 
ter's door to get into his chamber. Ilutton, 20. Kel. G7, 
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has no intention to do injury to the person of any one, a mur- 
derer: that to snatch a watch out of a man's pocket in the 
street is a highway robbery ♦ : that to steal fruit ready- ga- 
thered is a felony : but to gather it and steal it is only a tres- 
pass + : that to force one*s hand through a pane of glass, at 
five o'clock in the afternoon, in winter, to take out any thing 
that lies in the window, is a burglary, even if nothing be ac- 
tually taken; though to break open a house with every 
circumstance of violence and outrage, at four o*clock in the 
morning, in summer, for the purpose of robbing, or even 
murdering the. inhabitants, is only a misdemeanor: that to 
steal goods in a shop, if the thief be seen to take them, is only 
a transportable offence; but, if he be not seen, that is, if the 
evidence be less certain, it is a capital felony, and punishable 
with death : that, if a man firing at poultry with intent to 
steal them, inadvertently kill a human being, he shall be ad- 
judged a murderer, and suffer death accordingly if. Such 
are the laws which we are told " a stranger cannot read with- 
out imagining us to be the happiest people under the sun, or 
without admiring the.disposition of the whole, as well as the 
adapting of every part to the public good % .'* Such are the 
laws which the judges are exhorted to enforce with the utmost 
rigor, and which are represented as requiring no revisal ||, 



• At the Sessions held at the Old Bailey in last July, a child 
was tried for this species of highway robbery, committed upon a 
porter: the fact was proved beyond all doubt, and the jury ac- 
quitted the prisoner. 

+ 3 Inst. 109. 4Repl 19. b. Yelv. 34. 
+' 3 Inst, 56.KeL 117. § Thoughts, 4c. p. IC. 

1] The author of the Thoughts, says, it is true, that ^^as a friend 
to examination and revisal of all kinds, he should not be sorry to 
hear, that a revisal of our penal statutes M^as in ^itation^ because 
it is better that the laws should be altered into something less severe, 
than not be executed*' as they now stand ; that is, of two evils it 
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V . ' 

notwithstanding those laws themselves thus proclaiai thwr 
own absurdity, and call aloud for reformation, (k) 

It will be unnecessary for me, however, upon* the present 
occasipn, to speak of the defects of those laws, any otherwise 
than as they are unreasonably severe ^ for it is that defect 
alone which can be remedied by the execution of the laws ; 
and, io treating of that defect, I shall not, with the Marquis 
of Beccaria, and the many writers who have adopted his hu« 
maiieprinciples, contend that the punishment of death ought 
not, and cannot legally be inflicted by the legislature for any 
crinie committed under any circumstances ; but this appears* 
to me abundantly clear, that death cai^not be inflicted iot a 
mero invasion of property, consistently with reason and jus-^ 
tice, nor without a gross violation of the laws of nature *, and 
the precepts of our religion. Between a sum of money aii(| 
the life of an individual,* there is no proportion, or, to speak 
more accurately, they are incommensurable. This observa- 
tion has been sometimes made with a kmd of compassionate 
triumph over the folly and ignorance of our barbarous ances^ 
tors, who punished the crime of mutder by a fine, payable to 
the king, and to the relations of the deceased t ; and yet W9 



is best to chu^e the least : but at the same time he intimates it as 
Iiis opinion, that no good could come of such a revisal. See p« 

1«, 3> 4. 

(k) Page 24. 

'* Lex jus necis non. habet in omnes^cives ex quavis deli6la^ sed 
demum ex deliSio tarn gravi ut mortem mereaiur» Grot, de jure 
bel. lil>.,^. q. 1. § 14- 

f Les tUtenjiats cotUr^fi la vie d*un homme ont etSjugesy uvee raison, 
kiplus Qontraifes gu bujt de la sod^i, 4* ont it^ punis Ofoec iapliu 
grande rigueur chez iaufes le» naiioni policies. II tie convenoU qu*a 
dts barbares de sejquer de la vie de^f'hommey en lacompensant aoee 
de Pargent. Principes de la legislation universelle : Amsterdam^ 
1776. torn.. |. p. 16B,—Ce n'est que la firociti ^ I ignorance denos 
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surely hare £ur more reason to blush than to triumph, since 
the same obserration applies much more forcibly to the \B.yrs 
subdsting in yiis enlightened, and, as it is called, this phi«^ 
losophical age. (i) 

All punishment is an evil, but is yet necessary, to prevent 
crimes, which are a greater evil. Whenever the legislature 
therefore appoints for any crime, a punishment more severe 
than is requisite to prevent the commission of it, it is the au- 
thor of unnecessary evil. If it do this knowingly, it is 
chargeable with wanton cruelty and injustice; if from igno- 
rance, and the want of a proper attention to the subject, it is 
guilty of a very criminal neglect. If these principles be just, 
the legislature of Great Britain must, in one or other of these 
ways, be culpable, unless it be impossible to prevent theft by 
any punishment less severe than death. The author of the 
" Thoughts on executive justice*^ seems to think, that it is im- 
possible, and that these severities are therefore to be justified 
on the ground of necessity. But experience shews the erro- 
neousness of this opinion, because in several European states, 
where the punishment of death is never inflicted but for the 
most atrocious crimes, these lesser offences are very rare; 
while in England, where they are punished with death, we 
see them every day committed J ; and when, in the reign of 
Henry the eighth, so' many criminals were executed, that 
their numbers were computed to amount to two thousand eve- 

**— ■ ^ II I ■ ■-— 1 -^ 

barhares ancStresj qui a pu imaginer de mettre un taux a la vie de 
Phommey Sf de converiir le chdiiment d{i au tneurtre^ en amendes 
picuniaires Svaluees onbitail. Ibid. p. 191. 
X The reason, it will be said, is because the laws in England art 
executed ; but it is inseparable from the nature of too seTert 
laws that they should not be executed. Draconis leges^ quomoM 
videbuntur impendio acerbiores non decreto Jussoque ; sed tacit^ 
ittiteratoque Atheniensium consensu obHterattB sunt. Aul. GcU. lib. 
11. c. 18. 

(0 Page 27. 
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ry jrear, crimes seem to multiply with the number of execu- 
tions* ''So dreadful a list of capital crimes/' says Mr. Jus* 
tice Blackstone, after having lamented that they are so nume- 
rous, " instead of diminishing, increases the number of 
offenders." J Nor is this a phenomenon very difficult to be 
accounted for : in proportion as these spectacles are frequent, 
the impression which they make upon the public is faint, the 
effect of the example is lost, and the blood of many citizeni 
is spilt, without any benefit to mankind. But this is not all ; 
the frequent exhibition of these horrid scenes cannot be indif« 
ferent: if they do hot reform, thiey must corrupt.^ The 
spectators of them become familiarized with bloodshed, and 
learn to look upon the destruction of a fellow-creature with 
unfeeling indiiFerence. They think, as the laws teach them to 
think, that the life of a fellow-citizen is of little value; || and 
they imagine they see revenge sanctified by the legislature, for 
to what other motive can they ascribe the infliction of the seve- 
rest punishments for the slightest injurii's ? And, where the 
moral character of a people is depraved, crimes most be fre- 
quent and atrocious, (b) * 



J 4 Blackst. Com. 18. 

§ Curnifex^ Sf obductio capitis^ 6^ nomen ipsum crucisy absit non 
modo a corpore civ turn Romanorum^ sed etiam a cogitatione^ oculis^ 
tturibus, Harum enim omnium rerum ruin solum eventus atque per» 
pessioy sed etiam conditio^ expectation mentioy ipsa denique^ indigna 
dve Romano atque homine libero est» Cic. pro C. Rabirio, 5* 

H How different was the policy of the Roman republic ! Th# 
life of a citizen was there thought so valuable, that to put him to 
death was almost a parricide (proph parricidium necare); and th« 
act of saving a life so precious was rewarded with one of the nob- 
lest honors of the republic, a civic crown. Can one be surprised 
that polieies so unlike have produced such contrary effects 2 that 
at Rome every bosom glowed with patrotism, audi that atLaft<b^A 
jpublic. virtue is become a jest ? 

(6) Pace 33. 
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But even wctc it proved, that no other laws than those 
t^hich teem with death are effectual to prevent these lesser 
crimes, it wotild not therefore follow, that the legfsfatnre is 
justified in enacting such laws. ^^ Though the end of pti- 
nishment be to deter men from offending. It hever can foKow 
from thence, that it is lawful to deter them at any rate, and 
by any means*." If the offence be such that the mischief of 
it is not of equal consideration with the life of a man, it will 
be a very poor apology indeed for these solemn mttrders, to 
say, in the words which this writer adopts, that " the terror of 
the example is the only thing proposed ; and that one man is 
sacrificed to the preserVati6n of thousands."f For, if he, whor 
is guilty in bilt a small degree, may be made a victim to the 
public by being'subjected to punishments^ to wfrich his offence 
bearS' no proportion, why may not he, too, who is perfectly 
innocent, be sacrificed on the same altar of the public, when- 
ever such an expiation shall be thought requisite ? what prin- 
ciple *can be urged in support of this doctrine whifch 
Would not have completely justified the high priest, Caiaphas, 
when he declared of the most virtuous of men who stood 
without reproach, though a host of enemies were leagued 
against him, ^* that it was expedient that one man should die 
for the people, and that the whole nation perish not ? J" and 
who are those thousands^ for whose preservation this sacrifice 
18 to be made ? if they be those whom the example may possi- 
bly deter from committing the same crimes, which would 



i. Hi 
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* 4. Blackst. com. 10. 

f Thoughts^ &c. p. 1^1, 1st. edit. ISa, 9d. ^it. 

:jf St. Johnv xihttp. jfiv. 4^ & 50. Upon whfeh passage Oroti. 
ifi has^fhls obsferva^Swl : De^eripH&mgertiief^ generic, quot mdgo 
potktc(mt&t»nty qui, ho^^ffdaiifuejiltiteiik^uptlf Robitd, nifdtprmtet 
^t$mmSfnhspeci<mfn0eiaM'&idfeA(atftt. Ahtiot. ih fib. Etansfi 
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I 

lead to the same fate, the argument is fallacious, and takes for 
granted the very point in question, the necessity of punishing 
those crimes with death, fa^ 

\ - « I 

We are told, however,^ that the law being of public notorie- 
tj,those who incur its penalties do it voluntarily, and havethere- 
fore no reason to complain^ But before this doctrine was advan- 
ced, it ought surely to have been proved, that justice and mo- 
rality are matters of positive institution ; for otherwise, how is 
a law the less unjust for being universally known ? if ihejiat 
of any earthly legislators can establish rules of morality, what 
i%ht had the poor Muscovite to complain, who was executed 
tox wearing his beard, when the law had prohibited that rude 
but natural ornament ? or why. should the miserable Japanese 
murmur, when he is, put to a cruel death for having risked a 
few pieces of silver at some game of chance ? Jam vero illud 
stultissimum existimare omnia just a esse quce sat a sint in 
populorum institutis aitt le^ibus, || If laws operate in vio- 
lation of the.feelings and understandings of men, they are un- 
just and unwise, by however legitimatie an authority they were 
enacted ; if they be repugnant to the character of a nation, 
they must remain unexecuted, by whatever regulations they 
are sought to be inforced . (b) 

Orwere the doctrine true, that no man, halving full no- 
tice of a law, has a right to complain of the severity of the pu- 
nishment which he suffers,, in consequence of his having vio- 
lated that law, it would still be inapplicable to the people of 
this country ; for, though all our laws may certainly be known^ 
and may perhaps be understood, by those who have leisure, 

t 



• 

§ TlioughiSy Sfc. p. 117, 1st. edit. 124, ^nd. edit. 




1 Cic, de leg. lib. i. c. 1 5. 




(a) Page 35. (b) Page 38. 
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capacity, and inclination to apply themselves seriously ai 

industriously to so laborious a study ; yet they as certain 

are not, and cannot be known to the vulgar,* to whom tl 

knowledge is most important ; because it is the hatdy crim 

which want and ignorance suggest, that are chiefly the objec 

of criminal laws ; and not those tihiid and subtile fraud 

which afe the fruits of a refined education, .and of artifici 

desires ; though both are alike injurious to individuals ar 

pernicious to society. It is true, that every year an immen 

volume of statutes is printed and publicly sold ; but it migl 

as well not exist, for the multitudes throughout the kingdon 

who have not money to purchase it, tirtie to peruse i 

or capacities to understand the technical and myi 

terious language in which it is composed, t Oth< 



♦ Andently, at the end of etery session of the parliament, a 
the statutes which had been enacted in it, were transmitted to.ti 
Sheriff of every couilty in England, together with a writ, comiliai 
ding them to promulgate those statutes throughout their bailiwicks 
and the sheriffs, in obedience to this writ, caused the statutes to b 
proclaimed at their county courts ;- but some time after the inTen 
tion of printing was brought into England, this practice was dis 
used, and the statutes have never since been promulgated by an; 
other means than- by printing. (4 Inst, 26. J And yet, till the Stl 
year tif Hke reign of Queen Anne, those who could read, aad wIm 
consequently mi^ht be presumed to have knowledgeof the law 
were only burned in the hand for crimes which were punished wit! 
death in those who could not read, and who might therefore wel 
be supposed ignorant of the law. 

+ '^ There is such an accumulation of statutes concerning on( 
matter, and they so cross and intricate, as the certainty of laii 
is lost iurthe heap." Bact^ny proposal for amending the kmes.^ 
^^ This continual! heaping up of lawes, without digesting theni] 
maketh but a chkos and confusion, and tumeth the lawes many 
times to become but snares for the people^ as was well laid^ Pluei 
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statutes indeed are heard of while they are only in agitation, 
and tluring every stage of their passing into a law; but it is 
far otherwise with penal acts ; for, agreeably to the genius of 
modern politics, which estimate property far above life, 
though scarce a tax bill escapes solemn and repeated discus- 
sions in parliament, yet every novice in politics is permitted, 
without opposition, to try his talents for legislation, by deal- 
ing out death among his fellow-creatures 5 and laws of this 
kind commonly pass as of course, without observation or de- 
bate. Having thus stolen into existence, they lie dormant In 
the statute vbook, till they are notified to the world "by the 
execution of some unthinking wretch, who, to his utter asto- 
nishment, finds himself by law adjudged to die. Though 
even this can hardly be considered as^ a promuli»'ation of the 
law; for who has curiosity or leisure to enquire what has 
been the crime of every individual among the multitudes 
tbat are executed ? Let me not, however, be supposed to 
accuse either those who make, or those who execute the 
laws, of any design to conceal them from the people. 
Their only crime, undoubtedly, is gross neglect ; but at the 
same time one is forced to confess, that negligence in legisla- 
tors or governors is often as baneful as the most active tyranny. 
No matter whether ingenious malice inscribe laws in small 
characters, and upon tablets which the eye can scarcely 
reach ; or negligence couch them in unintelligible language, 
and plunge them into a voluminous farrago of legislation; 



super eos laqueos ; non sunt autem peiores laqueiy quam laffuei fe- 
gum," Bacon, Speech on a motion concerning an unien of laws, 
•—How much this accumulation and intricacy hab been incn'ased since 
the time when Sir Francis Bacon wrote, may be omjectur^'d fr.>ra 
this single circumstance, that all the statutes prior to his Uau; are 
comprised in two Tolumes, whereas those which have b.-oii pasbed 
since are liardly contained 10 eieren. 
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s 

since, in both cases alike the people are left in a fatal igno 
ranee of those rules, by which they are bound to regulate 
their conduct. 

The maxim, that ignorance of the law sliall not excuse, 
may perhaps )ye justified on the ground of necessity; foi 
very few crimmals could possibly be convicted, if it were firsl 
requisite in every case to prove, that they had actual notice 
of the law : but yet those who have been frequently present 
at the trials of prisoners, must have had occasion to observe, 
that the presumption on which this maxim is founded, it 
often contrary to fact. ( b) 

The writer of the pamphlet, however, gives himself litth 
pains to prove the efficacy or the necessity of those seven 
punishments, which he so much approves, but content: 
himself with observing that, " the regular, sober, and virtuoui 
part of society has nothing to fear from the severity of th< 
laws, but they have much to hope for," \ The same obser 
vation might be used with equal force, to take off the edge o 
men's indignation against the torture, in those countries 
where it still forms an essential part of the criminal procedure 
for the regular, the sober, and the virtuous are little likely tc 
be ever stretched upon the rack. It migllt be employed to 
dissuade men frcun anxiously and strenuously asserting their 
right to the trial by jury ; since the lives, the liberties, and 
thehonor of the sober and virtuous very jarely depend upon 
a verdict of their peers. There had been much more truth, 
however, in the observation, if the writer, in lieu of 
those fine epithets, the regular^ the sober^ and the 
virtuousy-hsiA said, the-wealth^ part of society has 



J ThouglUSy &c. p. 8. 
V (^b) Page, 45. * 
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uothiiig to fear from the severity of the laws. To cheat 
a mail of his whole estate at play, to murder his peace of mind 
by seducing the affections of his wife, to bring down the grey 
hairs of age with sorrow to the grave by debauching a belov- 
ed and only daughter, to sell a nation's dearest interests for a 
breath of popularity, or for the prostituted smiles of a minis- 
ter, * though they are some of the blackest crimes which dis- 
grace human nature, will never lead the authors of them to 
answer before a criminal tribunal. And yet to hear this wTit- 
er's indignant exclamation against the monstrous wickedness 
of the "barbarous and injurious villains, +" who destroy our 
horses or our sheep, and his lamentations over the condition 
of the " poor, oppressed, violated, and innocent public," one 
would suppose he imagined there could be no guilt, but what 
leads to the bar of a court of justice, no crimes but those which 
are often prompted by indigence and necessity, or by an invo- 
luntary sloth and ignorance, (a) 

Ut^ quo quisque valet^ suspectos terreat ; utque 
Imperet hoc natura potensj sic collige mecum. 
Dente lupus ^ cornu taurus petit ; unde nisi intus 
Monstratum? SccBvce vivacem credenepoti 
Matrem ; nilfaciet sceleris pia dexter a : mirum 
Ut neque calce lupus quemquam^ neque dente petit bos, 
Sed mala toilet anum vitiato melle cicuta» 

Nor can it be true, till the judgments of men become infal- 
lible, that the most regular, the most sober, and the most virtu- 
ous have nothing to dread from the severity of the laws ; since, 
even in this country, where the writer seems to think the 



* furesprivatorumfurtoruminnervoatquein compedibus atatem 
agunt : fures publici in auro atque in purpura. Cato apud Aul. 
Gein lib. xi. c. 18. 

+ Thoughts^ &c. p. 39. note, 1st. edit. p. 42. note, 2d. edit 

(a) Page 49 
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prevailing mode of tiial so unreasonably favourable to the- 
pris M' r,* men have been execT|ited for crimes of which they 
were perfectly innocent. But were it proved that wrong 
judofments are impossible, and that the guilty alone can fall 
under the animadversion of the law, I would still deny the 
consequence which the obs rvation implies, and would quote 
upon this author the sentiment which he himself professes to 
adopt^^2imaiti nihil alienum. The worst criminal is still aman, 
and as such, entitled to justice ; the most irreproachable judge 
is no more than man, and therefore may at some time stand in 
need of mercy, (a) 

The writer has taken pains to collect together a great 
variety of instances of villains having abused the royal mer- 
cy ; and he does not seem to have found one solitary instance 
of a man's having been reclaimed by pardon, and saved froud 
an ignominious death to become a useful and a worthy mem- 
ber of society. Nor would it be very surprising if he knew of no 
such instance ; because, in the history of the vulgar, as well 
as of the great, it i^ the daring and the profligate who make 
the most conspicious figure. The crimes of the highwayman, 
and of the conqueror, of Caesar, and of Cartouche, command 
the notice of mankind ; while no regard is paid to the virtue, 
of the peaceful patriot, or of the industrious mechanic, who 
who neyer step out of the 

Secretum tter^ etfalierttis semita vitce, (b) 

The reformed thief, who sincerely resolves to atone for his 
past crimes by his industry and by the regular performance 
of all his social duties, from the moment he forms that resolu- 
tion, ceases to attract the public attention. It does not fol- 



j« 



♦ See particularly his arguments against rejecting the testimony 
of accomplices, unsupported by other evidence. 

(a) Page 51. fft) Page 69. 
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low, therefore, because tbe M'riter has found no such instance, 
that many do not exist. One has lately appeared, where one 
would last have sought for it, even at the Old Bailey. In the 
year 1782, a man was convicted of a robb(nry, and was con- 
demned Ui die ; but, as there appeared in his case some fa- 
vourable circumstance^^ his sentence was mitigated, and he 
was sent for seven years to work upon the Thames. In last 
May, however, he was iigain arraigned at the bar of the court 
rf for having been found at large before the term of his punish- 
ment had expired, and was again condemned to die. And 
what, the writer of the Tht^ughts will probably exclaim, can 
be said in favour of so incorrigible a villain ? — The facts prov- 
ed u{)Oii his trial, and which are these : the moment he had es- 
caped from the lighter, he addressed himself to a watchma- 
ker, whom he entreated to teach him his business : the request 
was granted ; and the fugitive applied himself to his new trade 
with such indefatigable assiduity, that in a few weeks he gain- 
ed sufficient to support himself; and From that time, till the 
moment he was taken, he had employed himself in such unremit- 
ting labour^ that he had not stirred out of his room ipr eight 
months together. $ (a) 

Examples, however, of this kind the writer probably thinks 
>o very uncommon, that they ought not at all to shake the 
opmion, which he seems to entertain, that all who suffer are 
incoirrigiWe ; for this is the only constmcticm which can be 
{Nit upon his motto, as applied to his s jstem : 

- immedicahtle vulnus 

Ense reddendum^ ne par* sincera trahatur : * 



I Sess. pap. May, 1785, p. 700. (a) Page 55. 

* Ovid. Met. lib. i. v. \90 ; and.Me the title page of the Appen- 
dix to the Thoughts^ kc. 
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the curtailed and mutilated sentence of a licentious poet, which 
this severe author does not disdain to place^ in the front of 
his appendix, as an authority decisive of this important ques- 
tion. He must however forgive me if I restore Tvhat he has 
omitted, and what few persons, I believe, beside himself, will 
think unimportant. 

CuNCTA PRius TENT AT A ; scd immedicabile vulnus 
Ense reddendum^ nepars sincera trahatur, f (a) 

Have all things then so unquestionably been tried, as to 
entitle this writer, without imputation, to suppress the former, 
and to insist only on the latter part^of the sentence- 
He will perhaps, answer, that they have ; and because the 
punishment of working on the Thames '' has been attended 
with an increase of all kinds of villaby," X ^^ will hastily 
infer, that it is impossible ever to employ convicts in public 
labors with any good effect. But is it a just or a fair deduc- 
tion, to conclude, that these men never can be employed with 
any advantage to the public, upon any scheme that can be 
imagined,becauseonly public inconvenience has been found 
to result from the trial of one plan, which was ill imagined, 
and ill executed ? To pronounce that to be impracticable which 
men have not perseverance or skill to put into practice, suits 



+ ^^ It is, it must be owned, much easier to extirpate than to 
amend mankind ; . yet that magistrate must be esteemed both a weak 
and a cruel surgeon, who cuts off erery limb, which, through ig- 
norance or indolence, he will not attempt to cure." 4 Blackst 
Com. 17. — The author might have found, in the poet whom he 
cites, a motto much better suited to the spirit of his work, than that 
which he has chosen. 

Ibimusinpwnasyet quavocaiira sequetnur. 

t Tkoughisydfc. p. 76. 
(a) Page 56. ' 
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weK enough with modern indolence and pretumption ; but 
betrajSyin all cases, a deficiency of wisdom, and, in those 
where the lives and the eternal happiness of individuals are 
concerned, a total want (^ humamty. (a) 

The fact, howerer, is, that a plan for the punishment of 
criminals, has not only been imagined, but has even been 
adopted by the legislature, which seems* to be wholly unobjec* 
tionaUe. * A plan, which unites the advantages of a chari^ 
table with those* of a penal institution, and has in view that 
knportaniend of punishment, which has been overlooked in 
almost all our other laws — ^the reformation of the criminal s 
Ibr, at the same time that it promises to subdue the fierceit 
and most ungovernable spirits by solitary confinement and 
continued tabor, it would be a kind of asylum to that very 
hrg^ description of offenders, who are rendered such by the 
defects of education^ by pernicious connexions, by indigenoe^ 
olr by despair. These it would keep apart from their infeotiooa 
companions. It would instil into their minda principles of 
rejigton and morality, instruct them in useful trades, and fur- 
nish them with resources to become valuable members of 
society,, when restored to their liberty. What it is that re- 
tards the execution of this excellent plan, it is not easy to con* 
jecture ; for, though the expence of erecting the penitentiary 
houses would be considerable, yet that is surely but a trifling 
object, compared with the benefit which, as it should seem, 
must necessarily result to the country from such ari institution. 
And, according to the calculations which have been made up- 
on the subject, when the houses were once erected, the annu- 



«•*» 



* See the statute 19 Geo. III. c. 74, ifhUb was drawn by 
Sir William Blackstone and Mr. Eden. Howard's State of Pru 
sonSylsLst 6dit. p. 4^0. Ma(ny of the ideas in this act hare hew 
rnnch improred in' tbe admirabte plans of Mr . Blackbarirt, 

(a) Page 5S. 
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al expence of maintaining them wpuld be more than defrayed 
by the earnings of the convicts, (b) 

But to return to the " Thoughts on executive justice'*: 
the principle, which the writer of them endeavours to 
establish, is, that the laws ought to be strictly execiited,^ 
in order that men may be deterred fron\ committing crimes 
by the ccrtauity of punishment. And there can be no doubt 
that, if it were absolutely certain that punishment would attend 
upon every crime^ as its inevitable consequence, none would 
ever be committed, but those which are instigated by despair, 
or by the frenzy of some ungovernable passion ; because every 
rational being does, unquestionably, in every action of his^ 
life, propose to himself some advantage, immediate or remote ; 
but, if punishment were the certain consequei\ce of crimes, no 
criminal could persuade himself^ that by jperpetrating his 
guilty designs, he would acquire any benefit to himself ; but 
must know on the contrary, that hewauld draw down a certain 
evil on his head. To suppose, that a man would violate the 
law under such circumstances, for the sake, perhaps, of some 
momentary enjoym^t, is to suppose, contmry to nature, that 
he would knowingly swallow tt d^dly poison, because it wa» 
pleasing to the taste.<c) 

If such an absolute certainty could be established, It were 
the most wanton cruelty to punish with death any other crime 
than murder ; for the gentlest pensdties would then be suffici- 
ent to prevent all those crimes, which are produced by the de* 
sjre of gain ; since none would make such an attempt to grati- 
fy that desire, as he must know could end only in loss and 
disappointment: and a rational being will no more cut his fin- 
ger than his throat, by design, (d) 

That an absolute certainty of ppnishment is, however, quite 
unattainable, is clear from t^is consideration alone ; thai ' 

■ ■ " I ■ ■■ III .1 ■ I I I I a ^ ip I ■ ■ I ■ ^ ■ " "* 

(b) Page 61. (c) P«ge 63. (cQ Page 64. 
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punishment is inflicted in consequence ofthe judgment of men, 
and that men have onl}^ imperfect faculties, and arc always 
liable to err. Neither tlie jury nor tlie judge can look into 
the heart of the prisoner : they must decide according to 
evidence ; that evidence may be defective, and consequently 
the criminal may always nourish hopes that he shall not be 
convicted of the crime which he meditates. It is wild there- 
fore to talk about establishing "a certainty of suffering if men 
offend ; " 11 for the utmost that can be done is to lessen the 
probability which offenders have of escaping; and whcri the 
question is, whether the existing laws shall be rigidly enforc- 
ed, the matter chiefly to be considered is, whether the mischief 
resulting from such a measure, would not far outweigh all the 
good that can be attained by cutting off some of a felon's hopes 
of impunity, (c) 

If the power of pardoning were abolished, and conviction 
doomed the convict to inevitable death, the chances against 
a criminal would be greater undoubtedly than they are at 
present, but there would still be a very considerable chance 
in his favour ; and a thief, like a deluded gamester, will play > 
on, even though the odds be, against him. He can hardly be 
supposed to be so accurate a reasoner, or so exact a calculatoir, 
as this system presumes. He is hardly accustomed to reflect 
much on what is past, or to look forward very thoughtfully 
on what is to come. His crimes and his tumultuous pleasures 
make up the business of his life, which is hurried on through 
one ^ont^Dued,round of violence, riot, and dissipation : adn 
the gallows, which tears his accomplice from him, inspires him 
with no other care^than to find out some new companion. 
The state of mind of a criminal, in the moment of violating 
the law, is thus finely described by an historian, who was a 



>&u 



11 Thoughts, kc. p. 117, Ist edit. 124, 2d. edit. 

(0 PageCG. 
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perfect mastercff the human heart ; nequepericuli n^sdm erai 
sed nonnulla fallendi spe, simul magnis prcBmiis opperiri 
futurtty iSjr prcEsentibus frui pro solatia hahtbat* Whir 
Such a temper of mind, can it be supposed, that a 
«ian will be prevented from committing any crime, because 
he has only three chances of escaping, where he once had , 
four ? and that this is all that can be expected from the mea- 
sures which are proposed, a little reflection will evince. Fo* 
the criminal who colild not expect a pardon, would still have 
left other, and very fruitful sources of encouragement, and of 
deceitful hope. He might still flatter himself, that he should 
be able to elude all the pursuits of the officers of justice ; * 
that the men, whom he had robbed, might not recollect his 
person ; that compassion might prevent them from swearing 
positively against himj or that the jury might be touchoi 
with pity, and acquit him in spite of the clearest evidence. 
^ The object therefore which this writer aims at is not te be 



"N 



♦ .The history of the two brotkers of the name of Weston, who, 
after having robbed the mail, bafHedaH that vigilant z^vA in their 
pursuers, which was quickened by the very large rewards offered, 
both by the governmeHt and by the post offtce, and established 
themselves securely in the country as farmers ; and the example of 
the notorious pickpocket, who has b^en repeatedly trieft at the 
Old Bfiiley without being convicted, may be supposed to have at 
least as much influence on the conduct of robbers, as tie storjr 
either of Patrick Madan, who was so oftea convicted asd so often 
repfieved (Thoughts, &c. p. 92, Ist Edit. 9^ 2d edit.) or o#t]iat 
highwayman '' whp," we are told wilh the most immoval and most 
indecent jocularity, '^ might console himself, like the herokr Forti* 
us, with saying, 

^' 'Tis not in mortals to command success, 

<* We will do more, Sempronius, we'll deserve it." 

ThoughtSy ^c. p. 59, 1st edit. 5), 2d edit. 
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attftined by the means wkich he recommends ; and the con- 
sequence of adopting his sjslemwoidd only be, that much 
blood Mfould be spilt to very little purpose. The truth of 
tUs assertion does not rest merely upon argument and proba*^ 
biUty, experience proves it. The system so earnestly recom* 
Hieiided has been tried, tried in tjbis very country, and' tried 
without the least success ; £»*, in the cases of forgery, 
asd robbing the mail, the law has been always executed 
vith the utmost severity, that the moet unfeeling 
rigourist could wish, t ministers being even afraid to pardoa 
such offenders, on account of the clamours oi tradii^ people, 
governed byscNrdid passions, and by the rage of interest ; and 
jetthose crimes were never more frequent in England than 
tbey have been during the last t^-enty years. From this expe> 
rience we may, I think, fairly conclude, that the measure, if 
adopted, could notl>e efficacious ; let us, in the next place, 
see how &r it would be just or legaL (/) 

It is proposed that the laws should be strictly enforced, 
that all their terrors should be awakened, and their utmost 
severity called into action, and this, in the true spirit of a 
tjrant, when the people least expect it, ^ and when they have 
been long lulled into security by the mild administration of 
justice; for no other promu%ation of this resolution is pro* 
posed than its sudden execution. In what respect such a 
{M'oceedingis less unjust, less illegal, cht less inhttmao, than an 
u post facto h,Wf I pr(^s myself uoable to discover. Un* 
interrupted usage constitutes law, nay, according to a maxim 
^ry familiar to lawyers, estabUsfaal errors become the law of 
the land. :j; That mode which has long and unif€>rmly pre« 
vailed, and which has been acquiesced in by those who have 
fte power of controling the executive magistrate, is eertairiy 



i- This the author qf the Thouf^hts himself admits. See the noti 
p. 108, 2d edit: 

J Comfhunis error facit jus. 
(f) Page 71. 
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'the legal and established mods of executing the law. That 
mode. is notwithstanding now to be laid aside, and a very dif^* 
ferent and even contrary mode to be adopted in its stead, with- 

* 

out so much as previous notice being given to the public by 
a proclamation from the crown. Even they, who, a little be- 
fore the commencement of the last war, ventured to advise the 
king to revive an obsolete sstatute of Henry the eighth, and to 
try men in England for treasons committed in foreign parts, 
yti thought it not advisable to go all the lengths this gentle- 
man i^ecommends, but took care to temper the injustice of the 
measure by having it notified to the world, and notified in the 
most public and solemn manner, by an address to the croWn 
from both houses of parliament. But in the present case, the 
subject not being one of those which are considered as of 
great political importance, nor of sufficient dignity to rouw 
the zeal of any opposition, it is probably thought that a previ- 
ous promulgation may safely be omitted, as a vain and super- 
fluous ceremony. And it is certainly true, that the gibbetsi 
which are first loaded with the victims of this bloody resolu- 
tion, will sufficiently publisli it to the world ; but then it is 
not easy to conceive, by what casuistry the executive power 
will acquit itself of the charge of having wantonly spilt th« 
bipod of those wretches, which its former relaxation will have 
ensnared, and made the prey of its present rigour. Cg> 

But yet such a proceeding is represented by the writer as a 
kind of duty to the legisl$iture, whose intentions he takes up- 
on himself to say have been frustrated, * and whose dignity 
he ihsinuates has been insulted t by the conduct oiF the judges : 

and ^^t that legislature has never expressed the slightest dis- 

I 



♦Thoughts, &c. p. 13, 44, 1st. edit. 45, 2nd. edit, 
i Ibid. p. 46,, 1st. edit. ^48, 49, ^dd. edit 
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approbation of the mode ininrhich the laws are now executed, 
although it must necessarily be presumed to be better acquaint- 
ed with its own sentiments than any officious individual ckn be. 
There is the greatest reason to imagine, not only that tbel^is- 
lature does not disapprove, but on the contrary that it highly 
approves of the spirit in which the laws have long been execu- 
ted. To suppose the legislature ignorant or indifferent upon 
such a subject, is to suppose it culpable in the extreme ; its 
silence therefore cannot be considered as negative, but must be 
construed into a sanction, and a warm approbation. Dum 
iacetjclamat. And indeed it is hardly possible to doubt, tfa|tt 
the parliament had the clemency of the crown in its contem* 
plation, when it passed all those modern statutes, by which 
new felonies are created ; for that the legislators of an enlight- 
ened age, and of a nation boastful of its humanity, should 
punish the slightest offences with death, is not to be accounted 
for, but upon the supposition, that those punishments are only 
held out as a terror, and never intended to be inflicted but in 
the most aggravated cases J (h) 

The author of the Thoughts on Executive Justice^ judging 
rightly that his system stood in need of^ sonie other support 
than the arguments by which he has attempted to maintain it, 
endeavours to avail himself of some of the greatest authorities, 
ancient and modem. The venemble names of Plato and of 
Cicero are resorted to for this purpose, though neither the. 
philosopher*, nor the orator t, spoke of any other laws than 



* By the Jaws of Plato, theft was to be punished by a penalty 
of double the value of the thing stoleti, or by imprisonment, if 
the thief were unable to pay the penalty. — Plato de leg, dial, 9, 

f , The punishment of theft, by the Roman law, was a penalty in 
some cases of double, and in others of four times the value of th« 
^uig stolen. — Jul. Gell, lib. ad, c, 18. Inst Ub,iu.m, \.\ d^ S^^' 

(A) Page W. ^ 
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those by 'which offences against property tv^ve punisked only 
wttk pecuniary ameroemenls. Montesquieu and Beecark 
too are cited as approring this unmerciful doctrine, thou^ 
both those writers contend that the laws should be ceUgioudjr 
excelled only where they are mild and equitable, f Ths 
gentleman undoubtedly forgot, that one of those authors has 
very stvenuously maintained, tbat it is both unjust and im|io- 
litic to inflict the punishment of death for any, even the most 
atrocious crimes ; * and that the other expressly approves 
of the very practice established here, which this Writer so 
siKMigly reprobates, that of mitigating the punisfanedt of 
roUbers. t Little did the benerolent Beccaiia think, yiink 
he was eompasing his work, of wMcfa every sentence was 
dictated by a spirit of humanity, and for which he dcsiffed na 
gteater reward than the blessings and the grateful tears of 
some victim rescued by htm from judicial tyninny and injn^ 
tioe; 1^ little did he think that the time would ever aivive, 



J See Montesquieu J de r esprit^ des loix^ liv, vL c, 12. de la 
puisa&nee des peines ; and r. 16. de la juste proportion des peines 
avech crime ; and Beccaria deidelitti'e deUe pene^ §. W. Where 
lie says, /« seterita diun giudice inesorahiltj per essete uft ut&e 
vih^df thv^ essere neeompag^iatn da una dotce hgidamione. Net 
Afordine M mtema crimintde^ U perdono e h graxie nmo neen* 
amie in ptoporxiam delt* &$9im^d dBH&leggi, « dtW Mir^sHi dalk 
nandamm; and see §. IdJ doMa ^ol^ezza Mk pine* i 

* Dei-dditti e deUepeney ^ 16. ddlapena dimorte. 

+ De V esprit des loix^ lio. vi, c. 16. 

^J^sostetmndoidiriitidegliuemimy « dslls inoiitHb^ vm-iti 
€omti^ibmsu a ^ii^4fgpar dagU spasimi, n dtflle Hm§»s€e delta mor^ 
qimMe, mittma» foftunata Mia iinmma o delta igmrmma^ uguaL 
m^nt^ faUde^ te bemdiwm e fc lagrime d$ tm e^ianfocante tm 
trasporH deUa gfoja m eonscierelfkeradat 4iip0€^o^deii/ii4»mkm> 
Dcd delitti e delle pene, intxod» 
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wlien his name would be cited ais an authority to confirm and 
to invigorate that tyranny and that injustice ; when his book 
would be made the instrument of extending all the evils of 
those systems of crinlinal Ia\t which he sought to reform; 
when all his principles which favored humanity, would be 
rejected^ and those alone would be adopted, which, being 
Applied to the existing laws, could serve but to aggravate 
their severities, and to multiply their mischiefs, (a) 

Undoubtedly, to render laws respected and efficacious, 
tliey must be strictly executed ; ^ but a far more indispensa- 
ble requisite to that end is, that those laws be wiser and just ; 
for otherwise, the more rigorously they arc enforced, the more 
they will be detested and despised. If we would have our 
laws invariably executed, we must first render them such, 
that all the wise and honest wUl join their wishes, and contri-* 
hute their exertions, to have them observed; and not leave 
them armed with such severities, that nature tells one it is a 
virtue to disappoint and to prevent their execution. In a des* 
potic state, it may perhaps be possible to execute the most un- 
natural laws with the most obdurate rigor ; but it will assured-* 
Ij be impossible under an {English government, as long as the 
nature of man endures, and some faint sparks of humanity re-i 
main unextinguished in his bosom. Were the judges to adopt 
this writer's principles, and to leave every man for execution, 
whp had been convicted upon full evidence, the consequence 
would inevitably be, tlwit much fewer criminals would be 
<5onVicti&d, Juries would then take upon themselves to judge 
of the pblicy and justice of the law, upon which every pri- 
soner was indicted ; and all those evils which the writer so 
well describes, in the beginning of the second part of his worfc,^ 
Would be infinitely multiplied, for jurors would easily quiet 



§ Thoughts, &c. p. 132, 1st. edit. 138, 2d. edit. 

\a) Page ^7. 

X 



154 OBSERVATIONS UPON THOUGHTS ON 

their consciences upon a peijury which was the means rf 
preventing murder. Those witnesses who come into courts 
of justice, thirsting for the large rewards which thfe legislature 
or the government holds oiit to them, might stifl, it is proba- 
ble, be officious to discharge their gainful duty; but fe^ 
other persons would consent to appear in the characters of 
prosecutors, or of witnesses, where they must be instrumental 
in, what they would consider as, acts of solemn injustice and 
cruelty. And thus offenders, instead of suffering, as they 
now do, a milder punishment than the law prescribes, would 
be left in most cases to enjoy complete impunity. * (b) 

Nevertheless, I will readily agree with the writer, "that 
something should be done, or we may apprehend much worse 
consequences than we have hitherto experienced." + But that 
something is not what he has pointed out, and it is the more im- 
portant that the public should know it is not, because ; by a 
strange infatuation he endeavours to damp all other projects, and 
fondly insists that his, and his "alone, can deliver us from our 
present dreadful situation." :{: As to the most effectual, but 



* This is the eifect which the rigid cxecufion of the law has pro. 
duced among the French, if we may believe one of their own magis. 
trates. Speaking of the law by which a servant who robs his master 
is punished with death, he says, Cetie lot stdure s^est corrig4epar 
' elle mime : Vhorreur de voir un gibet a sa porte^ et la crmnte de 
la kaine et des maledictions publtquesy arretent laplainie des maitres ; 
et r execs mime du chatinient aproduit rimpunit^'d'un vol, qu'une 
loiplus mgderte eUt infailliblement rSprimSe^ Discours sur Pad- 
ministration de la jiis^ce criminelle, par M. Servan, avocat gene- 
ral a Grenoble. Lyon 1774, p. 96 ; and see Observations concer- 
nant t execution de I'at^icle it, de la declaration sur le vol. 

•P Thoughts, &c. p. 123, 1st edit. 128, 2d edit. 

+ Thoughts^ (Src. p. 87, 88, 1st edit. 92,. 2d edit. 

ib) Paga 90. 
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what he is pleased to call '^the subordinate taieans of preven- 
ting crimes, such as encouraging industry, and diminishing 
the sources of vice and dissipation," these he dismisses with 
(he contemptubus epithet of " palliatives," aiid with telling 
us, " that he fears they will not now avail ;" j tliough, I be- 
lieve, it. is the first time that a remedy, which strikes at the 
root of the evil, was stiled a palliative, or that a man presum- 
ing to think his arguments might influence the public 
opbion, ventured to declare, tiiat it was more importarit to 
punish crimes, than to prevent vices. But however lightly 
he mny pass over this topic, few of his readers, I believe, 
will thin k it undeserving a little more attention. - His assertion 
"that it is most of all to be wished, that crimes might be 
lessened by prevention," ^ no man can dispute ; but at the 
same time who can go on with him to say, that the most 
likely means of prevention are, **the fears of severe punish- 
ment ?" Ought it not rather to be said, that the most likely 
means are, to preserve uncorrupted that large but unfortunate 
description of pfersons, who, being born in misery and indi" 
gence, and diftering from us in nothing but the accidents of 
rank and fortune, are entitled to our utmost care and protec- 
tion ? For, if we negligently suffer a thousand sources of 
profligacy, and encouragements to vice to siirround these 
helpless creatures on every side, what a refinement of cruelty 
is it, to hang the thieves and profligates wtom we have made, 
and whose only crime was, that they had not such uncommon 
philosophy and resolution as to be able to resist the temptati* 
ons with which we have ensnared them ? || The writer 



J Thoughts, p. 78, 79, 1st edit. 82, 2d edit. 

§ Ibid. &c. p. 10. '^** 

II The Chinese consider a m«n's vices as his misfofrtunes, and as 
the effects of the bad education which he has received, and there- 
fore punish his edmes upon the head of his father, nhom they 
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Vfho i» much relied on, in the Thoughts on Executive Jus* 
tice^ for a purpose, with respect to which he is not so good 
an authority, as he is for the present ; because, I helieye, it 
willbe generally allowed, that he possessed the qualities of a 
magistrate in a much more eminent degree than those of si 
legislator, was so sensible of tlie importance oi preventing 
the disorders which are suffered in the lowest ranks of life| 
that he does not scruplo to own, notwithstanding he is so stem 
an advocate for not pardoning convicts, that considering the 
little attention which is paid to this particular, " it is a wonder 
that we have not a thousand more robbers than \ye have ;"" and 
that the circumstance of all the wretches whom he describe^ 
as harboured in gin-houses^ and miserable bxothels, not being 
thieves, ** must give us either a very high idea of their honesty 
or a very mean one of their capacity and courage." * That 
this evil is rather increased than, diminished since tli^t author 
wrote, will not, I believe, be disputed. Nor wili it be ques- 
tioned that it is as much our interest, as it is our duty, to 
remove that evil ; for till that be don^, drimes naust become 
every day more frequent, and 'that property which we so 
highly value, every day more insecure. The means of remo- 
ving it are plain and obvious — ^to supply the poor Mrith em- 
ployment ; to prevent them from plunging into drunkenness, 
gaming, and idleness, which are the forerunners of every 
other vice ; and above all to suppress tUcse disorderly hoq^ei 
and seminaries of thieves, which are notoupus to all the 
officers of the police, but whi^h it is the interest of ajl ofthw 
should contmue and should thrive, ^i^t Iq eflTect all t^is, pn^ 
of two things is absolutely necessary; either gentlemen of 



deem the r€al Uufhor of them. This principle might with equal 
c^a3on b^ es^tended fajrther, and the crimes of the poor be punish^ 
«(} upon the rich, who are their natural fathers aud guardians. 

^- An enquiry inta the om^ of tji^ late ificriea^^ of i^qbljers^ &c 
by H. Fielding, Esq. p. 143. 
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character, af property, and of ediicatioo, must in everj paii 
o( the JLiiigdom, undertake the very important duties of 
jui>Ucesof tliGp^ce (for by such alone ciin those duties be 
properly discliarged) or some different system of police from 
(hat which now prevails, must be established* (c) 

Another thing essentially requisite (more sp indeed tUaif^ 
all the rest) to the prevention of crimes is, what I hi^ve before 
mentioned, and what I must be permitted again to insist on, 
a total revision and reformation of our penal laws. How it 
has happened that, that work has never yet been executed, i$ 
indeed difficult to coi^ceive. It can hardly have arisen from 
any distrust of their own abilities for such a task, in those whos« 
peculiar duty it is to undertake it ; because, although to com* 
pose a perfect criminal code, or, in the words of Solon, '^ the 
best thai the country can bear,'^ is an enterprize requiring 
such talents as it would be flattery to complimeni any of ouf 
ministers, or of our leaders of o[^sition, with possessing ; yet 
to correct many of the grossest absurdities in our laws, to make 
them much less tn<;onsiBtent, much less obscure, aiKl much less 
inhuman, than they are, is a task to whichabilUiesgreatly in- 
ferior to those we see every day exerted in interested pursuits, 
would be folly equal. It is impossible therefore to ascribe the 
long existence of this evil to any other cause than to that fatal 
indifierencefor^ the public good , which has so unhappily so wide 
an influence, and which those very laws contribute in a great 
degree to propagate. One' may hope, however, that a sense of 
the inconveniences, which the public at this moment labours 
under, from frequent fmuds and outrages, may at last overcome 
this lethargy, and awaken men to the true source of these ca- 
lamities. But whether it do or not, this may safely be pro- 
nounced ; unless the penal laws be reformed, all those evib 
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(e) I>g« 98. 
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which the public feels, and which the writer of the Thoughts 
recites and exaggerates, must inMlibly continue and increase, 
even though f he practice should be unrelentingly persisted in 
of hanging \ip ten or twenty criminals every six weeks in the 
metropolis, and though in the country the judges' circuits 
should every where be marked with blood, and they should 
carry, as we are told ^* the constitution intended they should 
carry ,^ terror aud astonishment into the minds of all*." (d) 

But to return to the principal ground bf this writer's com- 
plaints — ^the mal-administratioh of justice by an abuse of the 
power of suspending or remitting punishment. It is a subject 
indeed, on which he seems to have no fixed or certain princi* 
pies. From some passages in his work one might almost con- 
clude, that he thought the judges had not by law any power 
of reprieving convicts ; and^ that, in every instance of their 
preventing the immediate execution of a condemned prisoner, 
they violate their duty and subvert the constitution. If this 
were the factt, it would afford such an argument for a reform 
of our laws, as must be irresistible ; for laws so sanguinary, 
that the very men appointed to guard and enforce, would 
find .themselves compelled to counteract and defeat them ; 
that the very sages of the law would be under the constant 



♦ Thoughts, &c. p. 25. 

f The jadge^s ^^ standing between the judgment and ezecutioo, 
is taking upon himself not only to be reiser than the lasD, but a 
power, which, if wantonly and causelessly exerted, must render 
the most important and ^salutary laws contemptible and useless. 
The judge, in such a case as this, sets himself above the law, and 
presumes tq exercise an authority with which the constitution has 
not entrusted even the crown itself." Thoughts^ &c. p. 46, Ut 
«dit. 48, 2d. edit. 

(d) Page t09. 
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■ecessity of acting iUagally, and the ministers ofthepublia 
justice of betraying their public trust ; could be considered 
in no other light than as a disgrace to the nation and a re- 
proach to humanity. If this' were a true representation of 
the conduct of the judges, a reform of the laws would be ne» 
cessary, if it were only as an indemnity to them. Either the 
laws ought to be reformed, or the judges impeached. But in 
truth (and the writer of the Thoughts seems by other passages 
to acknowledge it) the judges have a strictly legal power to 
ireprieve all convicts, : and when it is considered, that by ex- 
ertingthat power they do nothing more, than nbt prevent the 
crown from pardoning, it cannot be matter of surprise that 
reprieves are frequent :{:. (e) 

Th6 judges are subject to no other restraint in the exercise 
of Ihis power, than that which is common to every man whom 
the constitution has entrusted with any discretionary power ; 
the duty of exercising it prudently and conscientiously. Even 
the crown, in the exercise of its prerogative of pardoning, lies 



J «< Where the rigour of law," says Mr. Justice Forster, 
^^ bordereth upon injustice, mercy should if possible interpose in 
the administration. The judges are ministers appointed by the 
crown for the ends of public justice ; and should hare written on 
their hearts the solemn engagement his majesty is under, to cause 
law and justice in mebcy to be executed in all his Judgments.*' 
And in another place, ^^ Whenever, in the case of individuals, 
the general rule shall be found to border on the summumjus^ the 
benignity of our law hath provided a proper resource in the equity 
of the crown. I say the equity of the crown ; for mercy to indi. 
Tiduals, when properly conducted, is founded in natural equity, 
and in the principles of our constitution . It is nothing more than 
weighing the merits of each case, all circumstances considered, in 
the scale of wisdom and sound policy, against the rigour of the 
law." Forstcr's Crown law^ p. 264, 184. 

(e) Page 131. 
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titider the same restraint. That these disijte'^ionaty powers 
liaye in every particular instante been properly e^terci^, 
cither by the erown or by the judges, it is not necessary, no^ 
do I profess to maintain. If it has hrfppehed, that thieves of 
any description have been buffered to go qtiUe urt^fmii^hed, 
ktiA have been ttirtied loose upon mankind ; arid muchmofe,' 
if mtffderers, or even robbers, giiilty df acts of cruelty, have 
been shielded j by the ihtei^pofSition of the prerogative, ftoiti 
the punishment due by law to their crithe*, undoubtedly a 
very gross breach of Itust to the public has been disguis^ 
^tthder the false naine of mercy to the prisoners ; for, 

Mercy but murders, pardoning thcM$e tixskt lLii\ ||. 

But instances of that kind have of late years but very rarely^ 
if ever occurred. F^r, however, be it from me to pay the 
learned judges so fulsome a compliment ais, that ^^ there are 
not twelve honestcr or worthier men in the kingdom'' than 
themselves*! Much farther be it from rae^ before the smile of 
compliment has passed from my cheek, to stab those vener- 
able magistrates to the heart, with the insolent reproach, that 
•* they are little better than accessaries before the fact + j" or 
with the scandalous insinuation, that " they save felons only 
because they are condemned J." Yet I will not hesitate to 
assert, that j whenever those judges have reprieved men' con- 
victed of felonies, in which no violence or oiitrage has been 
ofiered to any one, in order that all the circumstances; of those 
poor wretches' cases might be laid before the crown, far from 
deserving censure, they have done nothing but trhat became 
tJiem as men, and what as magistrates tliey were fidly author- 
ized to do by the letter and the spirit of the law, and the con- 
stitution, (f) 



If Shttksp. ROfh^. Arid Jul, 
» Thoughts, &e. p. «1. 
+ Throaghts, &c. p. 68, Ui. edit^. 72, Sfd. edit. 
X Ibid. p. 51^ 1st. edit; 54, 2d. eidit. 
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LEtTER FROM DR. BENJAMIN FRANK- 
LIN TO BENJAMIN VAUGHAN, ESQ. 
ON THE CRIMINAL LAWS, AND THE 
PRACTICE OF PRIVATEERING. 



My Dear Fuiend, March 14, 1785* 

Among the pamphlets you lately sent me, was one entitled, 
^^ Thoughtsr on Executive Justice. ^^ In return for that, I 
send you a French one on the same subject, entitled, " Obser* 
xations concernant V Execution de V Article 2. de la declar* 
ation sur levoV^ They are both addressed to the judges, 
but written, as you will see, in a very dilSerent spirit. The 
English author is for hanging all thieves ; the Frenchman is 
for proportioning punishments to oflTenccF^. 

If we really believe, as we profess to believe, that the law 
of Moses is the law of God, and the dictates of divine wis- 
dom infinitely superior to human ; on what principles do we 
ordain death as the punishment of an offence, which, accor- 
ding to that law, was only to be punished by a restitution of 
, fourfold ? To put a man to death for a crime which does not 
deserve death, is it not murder ? And as the French writer 
says, " Doit'-on punir tin dhlit contre la societe par un crime 
xontre la nature f^ 

Superfluous property is the creature of society. Simple 

and mild laws were sufficient to guard the property which 

• was merely necessary. The savage^s bow, his hatchet, ana 

hisr coat of skins, .were sufficiently secured, without law, bv 
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the fear of personal resentment and retaliation. When bj 
virtue of the first laws, part of the society accumulated wealth 
and grew' jiowerful, they enacted others more severe, and 
ivould protect their property at the expence of humanity* 
This wqs abusing their power, and commencing a tyranny. 
If n "savage before he entered into society, had been told, 
'^ Your neighbour by this means may become owner of an 
hundred deer ; but if your brother, or your son, or yourself, 
having no deer of your own, and being hungry, should kill 
one, an infamous death should be the consequence ;'* he would 
probably have preferred his liberty and his common right of 
killing any deer, to all the advantages of society that might 
be proposed to him. 

■ 

That it is better an hundred guilty persons espape, than 
that one, innocent person should suffer, 4s a maxim that ha» 
been long and generally approved, and never, that I knowof^ 
controverted. Even thesanguinary author of the *' Thoughts, 
&c." agrees to it, observing, " that the very thought of in- 
jured innocence, and much more that of suflering innocencei 
must awaken all our tenderest and most compassionate feel- 
ings, and, at the same time, raise our highest indignation 
against the instruments of it. But,*' he adds, ^^ there is no 
danger of either ifrom a strict adherence to the laws." 
Really ? Is it then impossible to make an unjust law ? And 
if the law itself be unjust, may it not be the very •' instrumeDt" 
which ought "to raise the author's and every body^s highest 
indignation.'^ I see, in the last news-papers from London 
that a woman is capitally convicted at the Old Bailey, for 
privately stealing out of a shop some gauze, value fourteen 
shillings and three-pence, and the punishment of an human 
creature for this offence is by death on a gibbet ! Mrght not 
that woman, by, her own labour and industry, have made the 
reparation ordained by God in paying fourfold ? Is not M 
punishment inflicted beyond the merit of the offence, so much 
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JtunishmQit of innocence ? In this light how vast is (he annual 
quantity, of not only injured but sufterintf innocence, in almost 
all (be civilized states of Europe ! 

But it seems to have been thought tliiit thi^i kind of inno- 
cencc may be punished by way of preventing crimes. I Iiave 
read indeed x)f a cruel Turk in Barbary, >vho, whenever he 
bought a new christian slave, ordered him immediately to be 
hung up by the heels, and to receive an hundred blows of a 
cudgel on the soles of his feet, that the severe sense of the 
punishment, and fear of incurring it thereafter, might prevent 
(he faults that should merit it. Our author himself \youl(L 
hardly approve entirely of this Turk's conduct in the govern- 
ment of slaves, and yet he appears to recommend something' 
like it for the gbvernment of English subjects. 

He applauds the reply of judge Burnet to the convicted 
horscHstealer, who being asked what he had to say, why judg- 
ment of death should not be passed against him? and answer- 
ing, that it was hard toliang a man for only stealing a horse, 
was told by tlie judge, '^ man, thou art not to be hanged only 
for stealing a horse, but that horses may not be stolen." 

But the man's answer, if candidly examined, will, I ima- 
gine, appear reasonaUe, as being founded upon the eter- 
nal principles of justice and equity, that punishments should 
be proportioned to offences, and the judge's reply brutal and 
unreasonable, though the writer ^^ wishes all judges to carry 
it with them whenever they go the circuits, and to bear it in 
their minds, as containing a wise reason f ;r all the penal sta- 
tutes which they are called upon to put in execution.'* 

^^ It at dnce illustrates (says he) the true grounds and reapoiia 
of all capital punishments whatsoever, namely, ih:\i »:. ery 
man's property, as well as his, life, may be held sik red aih} 
inviolate." 
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Is there then no differeucc in value between propertyan 
life ? If I think it right tliat the crime of murder be puoisbei 
with death, not only as an equal punishment, of tbe crime 
but to prevent other murders, does it follow that I must ap- 
prove of inflicting the same punishment for a little invasion ol 
my property by theft ? if I am not myself so barbarous, sc 
bloody*mindcd, and rerengefnl, as to kill a follow creature ibi 
stealing from me fourteen sbiilings, and three pence, how can 
I approve of a law that does it ? 

Montesquieu, who was himself a judge, endeavours lo iift 
press other maxims. He must have known how bumam 
judges feci on such occasions, and what the effects ofthosi 
feelings are ; and so far from thinking that severe and excct 
sive punishments prevent crimes, he asserts, as quoted by ou 
French Irriter, that 

" UalTocili des loix en empicke I' execution" 

" t-ofsque la peine est sans mesure on est souvent obli^ 

de lui prefirer Vimpunili." 

" Xfl cause de tous les relachemens vient de timpunili di 

crimes, et non de la moderation des petnes." 

It is said, by those who know Europe generally, that the 
are more ihetls committed and punished annu^ly in Engtai 
than in all other nations put together. If this be so, the 
must be a cause or caiises for sach great depravity in t1 
common people. 

I am, &c, 

Benjamin Franklin. 
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Published in tbs Year 1760. 



I NEXT attended the Sheriff's officers to the prisoiii which had 
beenformerlj built for the purposes of war, and consisted of 
one large apartment, strongly grated, and paved with stone> 
common to both felons and debtors at certain hours in the four 
and twenty. Besides this, every prisoner had a separate cell, 
where he was locked in for the night» 

a 

I ^pected, upon my entrance, to find nothing but lamenta- 
tions, and various sounds of misery ; but it was very different. 
The prisoners seemed all employed in one common design^ 
that of forgetting thouglit in merriment or clamour. I was 
apprised of the usual perquisite required upon these occasions, 
and inmiediately complied with the demand, though the little 
money I had was very near being all exhausted. This was im* 
mediately sent away for liquor, and the whole prison was soon 
filled with riot, laughter^ and profaneness. 

" How !" cried I to myself, " shall men so very wicked be 
cheerful, and shall I be melancholy I I feel only the same con- 
finement with them, and I think I have more reason to be 
happy." 

With such reflections I laboured to become cheerful ; but 
cheerfulness was never yet produced by effort, which is itself 
painfiil. As I was sitting, therefore, in a comer of the gaol, in 
a pensive posture, on^ of my feHow prisoners ' came up, and 
sitting by me, entered into conversation* It was my constant 
rule in life never to avoid the conversation of any man who 
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ieemed to desire it : for if good, I might profit bj his uistrac^ 
tions ; if bad, he might be assisted by mine. I found this to he 
a knowing miui, of strong unlettered sense, but a thoroogli 
knowledge of the world, as it is called ; or, more properly 
•peaking, of human nature on the wrong side. He asked me 
if I had taken care to provide myself with a bed, which was a 
circumstance 1 had never once attended to. 

^* That's unfortunate," cried he, " as you are allowed nothing 
but straw, and your apartment is very large and cold. . How- 
ever, you seem to be something of a gentleman, and as I have 
been one myself in my time, part of my bed-clothes are heartiIJ^ 
at your service." I thanked him, professing my surprize at 
finding such humanity in a gaol, in misfortunes. 

We were now prevented from further conversation by th« 
arrival of the gaoler's servants, who came to call over the pri« 
M)ner's names and lock up for the night. A fellow also, wilh a 
bundle of straw for my bed, attended, who led me along a dark 
narrow passage into a room paved like the common prison, and 
in one comer of this I spread my bed, and the clothes given me 
by my fellow prisoner ; which done, my conductor, who was 
civil enough, bade me a good night. After my usual meditsi- 
tions^ and having praised my Heavenly Corrector, I laid mysctf 
downandslept with the utmost tranquillity till morning. 

The next morning early, I was awakened by my famillyc 
whom I found in teacrs at my bed side. The gloomy appeur* 
ance of every thing about us, it seems, had daunted them. I 
gently rebuked their sorrow, assuring them I had never slept 
with greater tranquillity. 

. I walked down to the common prison^ where I could enjoy 
more air and roomu But I was not Icmg there, when the exi^ 



m. GOLDSMITH. m 

crations, lewdness, and brutality, Hhat invaded me on every 
side, drove me back to my apartiaeiit 'again. Here I sat for 
some time pondering upon the strange in&tuation of wretches, 
fihof finding all mankind in open arms against tbem, were la* 
bouring to make themselves a future and a tremendous enemy. 

Their insensibility excited my highest compassion, and 
blotted my own uneasiness from my mind. It even appeared 
a duty incumbent upon me to attempt to reclaim them. I re* 
solved, therefore, once more to return ; and in spite of their 
contempt, to give them my advice, and conquer them by 
perse verence. Groing, therefore, among them again,. I i&- 
fonned Mr. Jenkinson of my design; at which he laughed 
hetrtily, but communicated it to the rest. The proposal 
was received with the greatest good humour, as it promts* 
ed to afford a new fuod of entertainment to persons who had 
now no other resource for mirth, but what could be derived 
from ridicule or debauchery. 

I therefore read them a portion of the service, with a loud 
unaSected voice, and found my audience perfectly merry 
upon the occasion*. Lewd whispers, groans of contrition 
burlesqued, winking and coughing, alternately excited 
laughter. However, I continued with my natural solemnity 
to read on, sensiUethat what I did might amend some, but 
could itself receive no contamination from any. 

After reading, I entered upon my exhortation, which was 
rather oal<^lated at first t^ amuse them than to reprove. ^ I 
previously observed, that no other motive but their wd&re 
could induce me to this ; that I was their fdlow-prisoner, 
and now got nothing by preaching* I was sorry, I said, to 
hear them so very profane, because they got nothing by 
it, and might lose a great deal. , \ 
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When I had concluded, 1 received the compliments of my 
audience ; some of wlimn came and shook me by the hand^ 
swearing that I was a very honest fellow, and that they ^ 
desired my further acquaintance. I therefore promised to re- yi 
peat my lecture next day, and actually conceived some hopes 
of making a reformation here ; for it had ever been my opi- I 
nion, that no man was past the hour of amendment, every heart • 
lying open to the shafts of reproof, if the archer could but - 
take a proper aim. 

The next morning I communicated to my wife and chil* 
dren the scheme I had planned of reforming the prisoneis, y 
which they received with universal disapprobation, alleging, 
the impossibility and impropriety of it ; adding, that my 
endeavour would no way contribute to their amendment; 
but might probably disgrace my calling. 

" Exctise me," returned I ; " these people, however fallen, 
are still men, and that is a very good title to my affections. 
Good counsel rejected returns to enrich the giver^s bosom; 
and though the instruction I communicate may not mend 
them, yet it will assuredly mend myself. If these wretches, 
my children, were princes, there would be thousands ready 
to offer their ministry ; but, in my opinion, the heart that ii 
buried in a dungeon is as precious as that seated upon a 
throne. Yes, my treasures, if I can mend them, I will: 
perhaps they will not all despise me. Perhaps I may catch 
up even one from the gulph, and that will be great gain ; for 
18 there upon earth a gem so precious as the human soul?'' 

Thus saying, I left them, and descended to the common 
prison, where I found the prisoners very merry, expecting 
my arrival ; and each prepared with some gaol trick to play 
upon the Doctor. However, I took no notice of all that 
miscliievous groupe of little beings could do ', but went 



' 



DR. GOLDSMITH. 169 

•n, perfeftly sensible, that what was ridiculous in my attempt 
would excite mirth only the first or second time, while what 
' was serious would be permanent. My design succeeded; 
and in less than six days, some were penitent, and all attentive . 

It was now that I applauded my perseverenceand address, 
at thus giving sensibility to wretches divested of every mo^ 
ral feeling, and now began to think of doing them temporal 
services also, by rendering their situation somewhat more 
comfortable. Their time had hitherto been divided between 
famine and excess, tumultuous riot, and bitter repining. 
Their only employment was quarrelling among each other, 
playing at cribbage, and cutting tobacco-stoppers. From 
this last mode of idle industry I took the hint of setting such 
as chose to work, at cutting pegs for tobacconists and shoe- 
makers, the proper wood being bought by a general sub- 
«cription,sand when manufactured, sold by my appointment : 
so that each earned something every day : a trifle indeed, but 
sufficient to maintain him. 

I did not stop here, but instituted fines for the punishment 
of immorality, and rewards for peculiar industry. Thus, in 
less than a fortnight, I had formed them into something social 
and humane, and had the pleasure of regarding myself as a 
legislator, who had brought men from their native ferocity 
into friendship and obedience. 

And it were highly to be wished that legislative power 
would thus direct the law, rather to reformation than severity ; 
that it would seem convinced that the work of eradicating 
crimes is not by making punishments familiar, but formida- 
ble. Then, instead of our present prisons, which find, or 
make men guilty ; which enclose wretches for the commission 
of one crime, and return them, if returned alive, fitted for - 
the perpetration of thousands ; it were to be wished we had, 
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as in other parts of Europe, places of penitence and solitode^ 
where the acgased might be attended by such as could give 
them repentance^ if guilty, or new niotives of virtue, if inno* 
c,ent. And this, but not the encreasing punishments^ is the 
way to mend a state : nor can I avoid even questioning the 
validity of that right which social combinations have as- 
sumed, of capitally punishing oflfences of a slight nature. In 
cases of murder their right is obvious, as it is the duty of us 
all, from the law of self-defence, to cut v off that man who has 
shewn a disregard for the life of another: against such, all- 
nature rises in arms : but it is not so against him who steals 
' my property. Natural law gives me no right to takeaway 
his life, as by that, the horse he steals is as much his prq^ 
perty as mine. If then I have any right, it must be from a 
compact made between us, that he who deprives the other of 
his horse shall die. But this is a false compact ; because no 
man has a right to barter his life, no more than take it away, 
as it is not his own. And, besides, the compact is inadequate, 
and would be set aside even in a court of modern equity, as 
there is a great penalty for a trifling convenience; since it is 
far better that two men should live, than one man should ride. 
But a compact that is false between two men, is equally so 
between a hundred, and a hundred thousand ; for as ten mil- 
lions of circles can never make a square, so the united 
voice of myriads cannot lend the smallest foundation to false* 
hood. It is thus that reason speaks, and untutored nature 
says the same thing. Savages, that are directed by natural 
law alone, are very tender of the lives of each other ; they 
seldom shed blood but to retaliate former cruelty. * 

Our Saxon ancestors, fierce as they were in war, had but 
few executicms in times of .peace; and in all commencing go- 
vernments that have the print of nature still strong' upon 
them, scarce any crime is held capital. 



It is among the citizens of a refined community, that penal 
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laws, which are in the hands of the rich, are laid upon the 
poor. Governraentj^ while it grows older, seems to acquire 
the moroseness of age : and, as if our property were become 
dearer in proportion as it encteased ; as if the more enormous 
our wealth, the more extensive our fears ; all our possessions 
are paled up with new edicts every day, and hung round 
with gibbets to scare every invader. 

I cannot tell whether it is from the number of our penal laws, 
or the licentiousness of our people, that this country should 
show riiore convicts in a year than half the dominions of Eu- 
rope united. Perhaps it is owing to bqlh ; for they mutually 
produce each other.^ When by indiscriminate penal laws, a 
nation beholds the same punishment affixed to dissimilar de- 
grees of guilt, from perceiving no distinction in the penalty, 
the people are led to lose all sense of distinction in the crime, 
and this distinction is the bulwark of all morality : thus the 
multitude of laws produce new vices, and new jrices call for 
fresh restraints. 

It were to be wished then, that power, instead of contriving 
new laws to punish vice ; instead of drawing hard the cords 
of society tiU a convulsion come to burst them ; instead of 
cutting away wretches as useless, before we have tried their 
utility ; instead of converting correction into vengeance ; it 
were to be wished that we tried the restrictive arts of govern- 
ment, and made law the protector, but not the tyrant of the 
people. We i^hould then find, that creatures whose souls are 
held as dross, only wanted the hand of a refiner ; we should 
then find the wretches, now stuck up for long tortures, lest 
luxury should feel a momentary pang, might, if properly 
treated, serve to sinew the state in times of danger; that as 
their faces are like ours, their hearts are so too ; that few minds 
are so base, as that perseverance cannot amend ; that a man 
may see his last crimen without dying for it ; and that very 
little blood will serve to cement our security . 
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A.SK an Englishman, What nation in the world enjoys most 
freedom ? and he immediately answers, his own. Ask him 
in what that freedom principally consists, and he is instantly 
silent. This happy pre-eminence does not arise from the 
people's enjoying a larger share in legislation than elsewhere ; 
for, in this particular, several states in Europe excel them ; 
iior does it arise from a greater exemption from taxes, for few 
countries pay more; it does not proceed [from their being 
restrained by fewer laws, for no people are burdened with so 
many ; nor does it particularly consist in the security of their 
property, for property is prettjr well secured in every polite 
state of flur ope. 

How then are the English more free (for more free they 
certainly are) than the people of any other country, or under 
any other form of government whatever ? Their freedom 
consists in their enjoying all the advantages of democmcyi 
with this superior prerogative, borrowed from monarchy, 
that " the severity of their laws may be relaxed without 
endangering the constitution." 

In a monarchical state, in which the constitution is strongest, 
the laws may be relaxed without diuiger ; for though the 
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people should be unanimous in the breach of any one in^ par- 
ticular,' yet still there is an effective power superior to the 
people, capable of enforcing obedience, whenever it may be 
proper to inculcate the law, either towards the support or 
wdifare of the community • 

But in all those governments where laws derive their sanc- 
tion from the people alone, transgressions cannot be overlooked 
without bringing the constitution into danger. They who 
transgress the law, in such a case, are those who prescribe it; 
by which means it loses not only its influence, but its sanction. 
In every republic the laws must be strong, because the con-^ 
stitution is feeble ; they must resemble ap Asiatic husband, 
who is justly jealous because he knows himself impotent. 
Thus, in Holland, Switzerland, and Genoa, new laws are not 
frequently enacted, but the old ones are observed with unre- 
mitting severity. In such republics, therefore,, the people 
are slaves to laws of their own making, little less than mixed 
monarchies, where they, are slaves to the will of one, subject 
to frailties like themselves. 

In England, fronra variety of happy accidents, their con- 
stitution is just strong enough, or, if you will, monarchical 
enough, to permit a relaxation of the severity of laws^ and 
yet those laws still to remain sufficiently strong to ^vem the 
people. This is the most perfect state of civil liberty of 
which we can form an idea ; here we see a greater number of 
laws than in any other country, while the people, at the same 
time, obey only such as are immediately conducive to the 
interests of society. Several are unnoticed, -many unknown ; 
some kept to be revived and enforced upon proper occasions; 
others left to grow obsolete, even without the necessity of 
abrogation. 

Scarcely an Englishman who does not, almost every day of 
bis life, offend with impunity against some express taw, and 
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for which, in ^certain conjuncture of circumstances, he would 
not receive punishment. Gaming-houses, pi;eaching at 
prohibited places, assembled crouds, nocturnal amusements, 
public shows, and an hundred other instances, are forbid and 
frequented. These prohibitions are useful; thougli it be 
prudent in their magistrates, and happy for their people, 
that they are not enforced, and none but the venal or mercena- 
ry attempt to enforce them. 

* 

The law, in this case, like an indulgent parent, still l^eeps 
the rod, though the child is seldom corrected. Were those 
pardoned offences to rise into enormity, were they likely to 
obstruct the happiness of society, or endanger the state, it is 
then that justice would resume her terrors, and punish those 
faults she had so often overlooked with indulgence. It is to 
this ductility of the laws that an Englishman owes the freedom 
he enjoys, superior to others in a more popular government: 
every step, therefore, the constitution takes towards a demo- 
cratic form, eveiy diminution of the legal authority, is, in 
feet, a diminution of the subject's freedom : but every attempt 
to render the government more popular, not only impairs 
natural liberty, but even will at last dissolve the political con- 
jititution. 



\ 
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SENTENCB OF DEATH. 

What boding voice is that, which with its harsh clamors fills 
the streets and the suburbs, forces its way to the very tops of 
the houses, and announces that a human being, in the full 
vigor of youth, is going to be massacred in cold blood, by an- 
other human being, in the name of society ? It is that of one 
hurrying along, and in discordant tone^ crying for sale the 
sentence still wet from the press. Purchasers . gather round 
him, anxious to learn the name and crime of the delinquent, 
both of which, however, are quickly forgotten. A sudden and 
unexpected conviction has appalled the public mind. The 
populace hasten from their trades and their shops, and throng* 
tothe scaffold^ to observe how the suffisrer will go through 
the great scene of dying in public, in the midst of torments. 

The philosopher in his quiet retreat, shudders, as he heani 
the sentence cried, and sitting down again to his desk, with a 
heaving heart, and melting eye, discusses the subject of penal 
laws, and the necessity of capital punishments — ^inquiring at 
the.same time, whether government or laws are themselves 
totally free, under this head, from all grounds of self- 
reproach, and while he, in his solitary apartment, is thus 
pleading the cause of humanity, and anticipating in imagina- 
tion the prize of Berne, the executioner is wielding his iron 
bar, crushes his wretched victim, with eleven successive blows,^ 
doubles him upon a wheel, not (as ordained in the sentencf;) 
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with his fiu^e tufiied toward heaven, but horribly hangiii^ 
downward: his shattered bones pierce through the flesh ' 
his hair, stiffened by anguish, drops bloody sweat : through^ 
out his protracted agony, the poor suflerer alternately b^ 
for water, and death. The crowd, with their eyes fixed on 
the dial-plate of the Hotel-de-ViUe, CQuntthe strokes of ih^ 
clock, shudder in dismay atthedreadftd spectacle, and arr 
silent. 

But the next morning, the scaffold is again erected for a 
fresh offender. The horrid exhibition of the preceding even- 
ing has failed to prevent a repetition of offence. The throng 
re-assemble to a renewal of the scene of blood ; the executioner 
washes his crimsoned hands, and mingles with the mass of 
his fellow-citizens*. 



* SENTENCE DE MOBT. 

Quelle vnix sirdstre et rStenttssanie empUssani les rues et ks 
0arref<mrsj se fait entendre jusqu^ au sommet des maisons et crie 
qWun homme plein de jeunesse va perir^ cgorge de sang froid par 
un autre homme^ au nom de la sociStS? le colporteur en courani d 
hurlant; vend la sentence encore humide, oh Vachete pour saooir k 
nom du coupable et apprendre quel est son crime : on a bientSt oubUh 
Pun et Vautre^ c^est une condamnation subtle qui vihtt epouoanter 
les esprits au moment ou Von ne s^^ qttendoU pas. La populacs 
quitte ks atteUers et les boutiques et s'attroupe autour de PkhO' 
Joud pour examiner de quelle mamere le pdieni accompUra k 
grand acte de mourir en public au milieu des tourmens, 

Le philosopher qui du fond de son asyle entend crier la sentence^ 
gemit; et se remettant a son bureau^ le cceur gonfiS, Pceil catendrij 
ilecrit sur les loix pSnales^ et sur ce qui necessite le supplice ; il ex- 
amine si le gouvernementy la loi^ n^ont rien a se reprocher; et 
tandis quHl plaide la cause de Vhumanith dans un cabinet solitaire^ 
et qu'il songe a remporter le prix de Berne, khmirreaufrappe avec 
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On the Punishment of Death*. ^ 

It hath long since been abserved, that a man after he U 
hanged is good for nothing, and that punishments invented 
for the good of society, ought to be useful to society. It is 
evident, that a score of staut robbers, condemned for life to 
some public work, would Serve the state in their punishment, 
and that hanging them is a benefit to nobody but the execu- 
tioner. Thieves, in England, are seldom punished with 



une large barre de fer ecrase le malheureux sous onze coups^ le replie 
sur une roue^ non la face vers le ciely comme le dlt V arret mais 
horriblement pendante; les os trues traversent la chair ^ les dhe* 
veux horissh par la douleur distillent une sueur sanglante^ le pa» 
tienty dans ce long supplice^ demande tour a tour de Veau et la mort, 
Le peuple regarde au cadran de V Hotel de Fille^ et compte les 
heures qui sonnentyil jrpmit comterney contemple^ et se tail. ' 

Mais le lendemain un autre criminel fait relever Vechafaud^ et 
le spectacle affreux de la veille n'' a point empeche un nouveau forfait 
la populace revient contempler le meme spectacle ; le bourreau lave 
ses mains sanglantes et vase confondre dans lafoule kes citoyens, 

* Chap. X* 
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di^ath, but arc transported to the colonies. This is also prac- 
tised in Russia, \¥here not one criminal was executed during 
the whole reign of the autocratical Elizabeth. Catherine II, 
who hath succeeded her, with much more genius, follows her 
example : yd crimes arc not multiplied by this humanity ; 
and it generally happens that the criminals sent to Siberia, 
in time become honest people. The same is observed in the 
English colonies. We arc astonished at the change, and 
yet nothing can be more natural.^ The condemned are forced 
to continual labour for a livelihood. The opportunities 
of vice are wanting. They marry and multiply. Oblige 
men to work, and you certainly make them honest. It is 
well known, that atrocious crimes are not committed in the 
country, unless when there is too much holiday, and con* 
sequently too much idleness, and consequently too much 
debauchery. 

^he Romans never condemned a citizen to death, unless 
for crimes \^hich concerned the safety of the state. These 
our masters, our first legislators, were careful of the blood of 
their fellow citizens ; but we are extravagant with the blood 
of ours. 

The question hath been frequently debated, whether a judge 
ought to have the power 'to punish with death, when the 
punishment is undetermined by the law ? This question wa^ 
solemnly agitated in the presence of the emperor Henry VII. 
who decreed* that no judge should have such a power. 

There arc some criminal cases which are either so new, so 
complicated, and so unaccountable, as to have escaped the 
provision of the laws, and which therefore, in some countries, 
are left to the discretion of the judge. But for one case in 
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wliiclr the laws permit the death of a criminal whom thej 
have not condemned, there are a thousand , wherein humanity 
should save whom the laws Jiave condemned to suffer. 

The sword of justice is in our hands, but tve ought rather 
to blunt than to sharpen i<s edge. It remains within its sheath 
in the presence of kings, to inform us that it ought seldom to 
be drawn. 

There have been some judges who were passionately fond 
of spilling human blood ; such was Jefferies in Enghmd, and 
such in France i/^as the man whom they called Cottpe^Ute. 
Nature never intended such men for magistrates, but for exe- 
cutioners. 



On Domestic Theft.* 

In countries where a trifling domestic theft, or breach of trust, 
is punished with death, is not the disproportioned punish- 
ment dangerous to society ? Is it not even an encouragement 
to larceny? If in this case a master prosecutes liis servant, 
and the unhappy wretch suffer death,, the whole neighbour- 
hood holds the master in abhorrence : they perceive that the 
law is contrary to nature, and consequently that it is a bad 
law. 

What is the result ? Masters, to avoid opprobrium^, con* 
tent themselves with discharging the thief, who afterwards 
«teals from another, and gradually becomes familiar with dis- 
honesty. The punishment being the same for a small theft as 
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for a greater, be will naturally steal as much as he can, and 
last will not scruple to turn assassin to prevent detection. 

If, on the contrary, the punishment be proportioned to 1 
crime ; if those who are guilty of a breach of trust be co 
demned to labour for the public, the master will not hesifa 
to bring the offender to justice, and the crime will be less fr 
quent ; so true it is, that rigorous laws are often productive i 
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Ihe prevention of crimes should be the great object of the 
lawgiver ; whose duty it is, to have a severe eye upon the 
offence, but a merciful inclination towards the offender. It 
is from an abuse of language, that we apply the word " Pu- 
nishment" to human institutions : vengeance H)elongeth not to 
man. , Criminals, said Plato ^, are punished, not because 
they have offended ; for what is done can never be undone : 
but that for the future the criminals themselves, and such as 
see their punishment, may tale warning, and learn to shun 
the allurements of vice. " t Meti Suffeti, inqnit TuUus, si 
ipse discere posses foedera ac fidem servare, vivo' tibi ea 
disciplina a me adhibita esset : nunc, quoniam tuum insandr 
hile ingenium esi^ Tu tuo suppUcio doce humanum genus ed 
iancta credere^ quce a te "violata suntJ*^ It is tbe end then of 
|)enallaws to deter, n6t to punbh. 

When the rights of human nature are mi respected, tfao^a 
of the citizen are gradually disregarded. Those aeras are lA 
history found fatal id liberty, in which cruel pukiii^hments pre« 
dominate. Lehity should be the guardian of mb4erat0 
governments : severe penalties, the instruments of despotism, 
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may give a sudden check to temporary evils-; but they have 
a tendency to extend themselves to every class of crimes, and 
their frequency hardens the sentiment of the people. Une 
loi rigoureuse produit des crimes. The excess of the penalty 
flatters the imagination with the hope of impunity, and 
thus becomes an advocate with the oflender for the perpetrat- 
ing of the offence. - 

The convicts, who have stolen * cloth from the tenters, fui- 
tian + from the bleaching ground, or a lamb from thcit land- 
lord's pasture, knew the law to have assigned death, without 
the benefit of clergy, to each of their offences : but, in the depth 
of ignorance and profligacy, mere instinct inlbrmed them, 
that common humanity would recoil at the idea, and they 
relied for their security on the ingenuity of mercy to evade 
the law. 

Legislators should then- rememLber,^ that the acerbity of 
justice deadens its execution ; and that the increase of human 
corruptions proceeds, not from the moderation of punishments, 
but from the impunity of criminals. 

In the promulgation of every new offence, let the lawgiver 
expose himself to feel what wretches feel ; and let him not 
seem to bear hardest on those crimes, which, in his elevated 
station, he is least likely to cpmmit. ^^ j: Si les supplices en 
usage dans presque tout I'orient font horreur a Fhumanite, 
c'est que le Despote, qui les ordonne, se sent au dessus dcs 
loix. II n'en est pas ainsi dans les republiques ; les loix 
sont toujours douces, parce que celui qui les etablit, s*y sou<* 
met." If this reasoning be founded in truth, it furnishes a 



* 22 Car. II. c. 25. § 3. 

f 4. Geo. c. 16. and 13 Geo. II. c. l'^. 

+ De PEsprit, t. ii. p. 68. 
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mortifying inference, that men are naturally cmet^ T?hen they 
can be so with safety. 

Penal Ijiws are to check the arm of wickedness ; but not to 
wage war with the natural sentiments of the heart. 

Obsolete and useless statutes should be repealed ; for they 
debilitate the authority of such as still exist and are necessary. 
Neglect on this point is well compared by Lord Bacon to the 
cnielty of Mezentius, who left the living to perish in the arms 
of the dead. 

Persons carrying subjects out of the northern counties*, or 
giving black mail for protection, jailers forcing prisoners to 
become approvers +, masons confederating to prevent the sta- 
tutes of labourers J, purveyors in certain cases % though pur- 
veyance is abolished, are all capital offenders : and none 
shall bring pollardz and crockardz (which Were foreign coins 
of base metal) into the realm, on pain of forfeiture of life and 
goods II . The alterations in our government have rendered 
these particular provisions totally ireffective ; but there are 
other obsolete statutes, which exist, the possible instruments 
of mischief in the hand of tyranny. 

Civil and criminal laws must accumulate, and become com- 
plicated, in proportion to the increased riches of the state, and 
tothesecurity given to the liberties, lives, honours, and pro- 
perties of the people. Despotic states admit a simplicity of 
legislation, the forms and principles of which, depend on the 
caprices of a weak and ignorant monarch, whose breast is the 
repository of precedents ; but it should be the primary ob- 



♦ 43 Eliz. c. 13. + 14 Ed. iii c. 10. 

+ 3 Hen. vi c. 1. § 28 Ed. i. i^tat. 3. c. 1. 

II 27 Ed. i. ex Rot. in Turr. 



\ 



184 EDEN. , 

ject of free governments, to have the outlines of their privi- 
leges, fixed anddeterminate. When the laws for this purpose 
are explicit, it is the duty of the judge strictly to conform to 
them; wh^n they are otherwise, it is the immediate duty of 
the legislator to ascertain them. 

It is not therefore sufficient, that the decision of the faclbe 
guarded from the influence of fear and affection : the adjudica- 
tion of the law should be a certain consequence of that deci- 
sion. But, when the penalty prescribed bears an evident and 
excessive disproportion to the offence, the humanity of the 
judges will be interested in the evasion of it, ^^et magis iJflfe- 
bunt acumina ingeniorum, quam auctoritas legis*^^^ And 
this is a consideration, tVhich, exclusive of every motive of 
humaiiity, should induce the lawgiver carefully to discussthe 
different modes of punishment, as applicable to the different 
degrees of moral and political guilt. 

It is impossible to read the histories of executive justice in 
different governments, without shuddering at the very idea of 
those miseries, which men, with uuielenting ingenuity, have 
devised for each other. In some countries it hath been usual 
to sew up criminals in the warm skins of beasts^ and in this 
condition to expose them to wild dogs ; in others, their limbs 
a^e torn asunder by horses ; in others, recourse is had to cruci- 
fixions, burnings, boilings, flayings, famisfaings,'impalement5j 
and other modes of destruction, equally shocking to decency 
and humanity. 

" Merciful heaven ! 
Thou rather with thy sharp and sulphurous bolt 
Split'st the unwedgeable and gnarled oak. 
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Than the soft myrtle : O but ihan, proud man, _ 

Drest in a little brief authority, 

(Most ignorant of what he's most assured, 

His glassy essence) like an angry ape, 

Plays such fantastic tricks before high heaven - 

As make the angels weep. , 

Shakesx'eare*. 

This imputation of tyranny and crUelty hath at different 
periods been applicable to every government, of which we 
kave any authentic history. Livy, in respect to his couutrj- 
racn, hath endeavoured to establish a different inference in 
his account of the punishment of Metius Suffetius ; Exinde^ 
" duabus admotis qua^rigis^ in currus earum distentus illi' 
gatur Metius ; deinde in. diver sum Her equi concHaliy lace* 
yum in utroque curru corpus^ qua inhceserant vinculis mem' 
hra, portuntes* AverUre onines a tantd Joeditate speciaculi 
oculos. Primumj ultimumque illud supplicium apud Ito' 
manos exempli parum memoris legum humnnarum fait ; in 
uliis gloi'iari licet ^ nulli gentium mitiores placuisse pa'nas t .*' 
VVe know thatnatioiKil benevolence ought to lie the concomi- 
iant of national liberty, and are therefore inclinable to give 
"Tcdit to this assertion ; but it will not be found in any degree 
reconcilcable to the united testimony of many other historians. 
The modes of capital punishment, used by the Romans, w( re 
it least as numerous, and as exceptionable, as those of other 
nations. The head of the malefactor was in some cases 
astened within the furca, and in this attitude he was 
•vhipped to death J ; and this was distinguished by the name 

♦ Meas . for Meas . + L. i. c. 28. 
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i CC. Caligula curator cm munerum ac venatiomini per conti^ 

iUoB dies in eonspectu suo cetiomis verberatum^ non prius occidit^ 

[uam offeftsus putrefacii cerebri odore. 

Syeton. in vit^ Calig. c. 27. 
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of* suppUclum mare mqjorum* Iiiother cases, asin the execu* 
^ tion of Aiitigonus, the whippiiig terminated in beheading f. 
Crucifixion, or the servile supplicium^ i^as in use during 
many centuries, and first abrogated by Constantine ; the sen* 
tence also inflicted whipping, '' verbera inira aui extra po* 
niasriufn, arbore vifelici suspendtto J." The criminal was 
naked in the execution of these different punishments. Par- 
ricides § were sewed up in a leathern sack, wjth an ape, a 
cock, a serpent, and a do^, and $o cast into the sea. It was 
also usual to cover some offenders with a mantle daubed over 
with pitch, and then io set fire to it ; Cogila, inquit Seneca J, 
iUam tunieam alimentis igneis illatam et intexiam* Tb« 
Emperors, introduced a punishment called ^^ Serroe^dissec^ 
tio I." Damnatio in gladium^ or sentence to the public com- 
'bats, and damnatio ad bestias**, were also frequent ; and the 
latter appears to have been very fatal to offenders ; ^* prceclara 
cediliias! said Cicero, unus Leo^ ducenii Bestiarii.'* 

These cruelties were founded on the twelve tables of thr- 
Decemvirs, and were contrary to the republican spirit, i^c- 
cordiiigly by the Porcian law, made in the 434th year of 



* Codicilios prisripitit Nero^ legitque te hostem a senatu judicct" 
tum^ et quceri tit puniatur more muijorum : ititerrogavitque qu(de 
esset id genus poenw. Et cum comperissety nudi kominis cervicefU' 
inserifnrccBy corpus virgis ad necem ccedi; conterritus ferrum ju^ 
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gulo adegiL — Sueton. in vita Ncron. c. 49. 

+ Dion. I. xlix. % Liv. 1. i. & Val. Max. 1. i. c. 7. 

% Ctgus supplicio non debuit una parari 
Simia^ nti; serpens unus^ nee culeus unu$* Jut. I. viii. 
See also, Dig. 48. ad Leg.Ponpk&Cic^Orat..proSextRo0€i<N 

II Ep. 14. f Sueton. in yiti CaKg. c. 27. 

**Dig. 48. 19. 11.3. 
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Rome, by Porclus Lecca the tribiHio, it was ordaiaed, that 
no citizen should be put to death. This exemption was in 
the extreme ©f lenity, and erroneous in its fonndution. Capi- 
tal executions are in all states necessary. 

Nothing, however, but the evident resiilt of absolute ncccs- 
fiitji can' authorize the destruction of mankind by the hand of 
man. 

The infliction of death is not therefore to be considered, in 
any instance, as a mode of punishment, but mereli/ as our 
list melancholy resource in the extermination of those from 
society, whose coutinaanoe among their fellow- citizens is be- 
come inconsistent with the public safety. 

j We may pronounce it then contrary both to sentiment and 
monlify, to aggravate capital executions by any circum- 
stances of terror or pain beyond the sufferings inseparably 
from a violent death. 

I transcribq the following passage from the English state* 
Wals. ** Hugh Peters, being carried on a sledge to the scaf- 
fold, was made to sit thereon within the rails, to behold the 
execution of Mr. Cook. When Mr. Cook was cut down, 
and brought to be quartered. Col. Turner ordered the sheriff's 
nien to bring Mr. Peters near, that he might see it ; and bye 
and bye the hangman came to him all besmeared in blood, 
and, rubbing his bloody hands together, he tauntingly asked, 
^' Come how do you like this work, Mr. Peters ? how do you 
Me it?" Hereplied, "friend, you do not well to trample on 
a dying mjin*." " 



* This is not the only instance of ungenerous insults towards 
the republican sufferers at the restoration. " The regicides (says 
Bishop Burnet) had at that time been odious beyond expression, 
yet the^ odiousness of tlie crime began to be much ^flattened by the 
frequent executions. And therefore when Sir Henry Vane was 
^ - 
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Lawgivers should remember, that they arc, mediately, anil 
in effect, the executioners of every fellow-citizen ^ who suffers 
death in consequence of any penal statute ; and there are cer- 
tain contrasted points of view, in which it may be of use to 
them to consider criminals at the approach of death. 

" * Master Barnardine^ what hoa I j^our friend the hang" 
man ! you mint he so good sir^ to mf , and be put to death f 
Tpray^ Master Barnardincj awake^ till you are executed^ and 
sleep afterwards. ^^ 

The wretch, to whom this last summons is so ludicrously 
addressed, is repr<?isented to us, " as a man, that apprehends ♦ 
death no more dreadfully, but as a drunken dream ; careless, 
reckless, and fearless of what's past, present, or to come." 

The crimes of such a man may perhaps have made him 
unfit to liye ; but he is certainly unfit to die. The safety of 
the community, and the preservation of individuals, may 
call for his e^jecujtion ; but the bosom of humanity will heave 
in agony at the idea ; ,the eye pf religion will turn with hor- 
ror from the spectacle. 



brought to the scatfolf), Jest his words should leave impressions on 
the hearers to the disadvantage of the government, drummers, 
were placcn under the scaffold^, who, as soon as he began to ad- 
dress the people, upon a sign given, strnck up with their drums. 
After beiiig thus repeatedly interrupted, and even when he tras 
taking leave of his friends, *' he gave over, and died with so much 
composedness, that it was generally thought, that the government 
Ibad lost more than it had gained by his death." Vol. i. p. 164. 
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^ I Suppose the suiFerer, on the contrary, to have been a valu- 
able member of society, and to have erred only from some 
momentary impulse of our imperfect nature; one^ who in the 

e i» I recollection of reason hath found repentance; who resigns 
\nth chearfulness that life, which is become a forfeiture to the 
law, and looks up in confidenceto heaven for that forgiveness 
ivhich is not to be found on earth. The last foot-steps of such 

rfl** • I a roan, arc watered with the tears of his fellow-citizens ; and 

i, «*^ I ve hear from the mouth of every spectator, 
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" Yes I do think, that you might pardon him, 
And neither heaven, nor man grieve at the mercy." 

f 

I cannot dismiss this subject without expressing a doubt, 

relative to. the propriety of punishing with death a return 
from transportation ; especially where the original offence 
was not capital. It certainly is not justified by necessity; 
for it is easy, if requisite, to send the delinquent abroad again, 
without any considerable degree either of expence or trouble. 
Will it be said, that he deservedly suffers for the breach of a 
compact, which he is supposed to have made? In many in- 
stances the transportation is not in the nature of a conditional 
pardon, but directed by possitive law ^ ; in no instance is such 
^ compact reconcileable to the law of nature. 



* In support of this assertion I shall cite some authorities ; 
preciously observing^ that, ^^ exclasion from society is the proper 
piinishment of those only, who are become objects of terror to 
fae isS ^^^^^ fellow -citizens In consequence of Tery heinous crimes,, either 
so mod I ^^^ equivalent to the ultimum mpplidum^ or of which they have 
emiDei^f ^^^ convicted by disputable and unsatisfactory evidence." 

By 6 Geo. I. c. 33. and 4 Geo. I. c. 11 ..any persons convicted 
of larceny either grand or petit, and cntitied to plergy, may in 
tfae discretion of ithe court be directed to be transported to 



. 164. 
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On the whdc, is not such severity inconsistent -with that 
leading principle which forbids penal l^ws to attack the na- 
tural sentiments of the heart ? " Duri est non desiderare pa- 
triam. Cari suntparentesy cart liberty propinqui, famili' 
mresy sed omnes omnium catitates patria una complexa est: 
pro qu& quis bonus dubitet mortem oppetere P 

By stat. 20 Geo. II. c. 46. it is made a felony, without 
benefit of clergy, for rebels under sentence of transportation 
to go into France or Spain ; and the same severity is extend- 
ed to all the friends of such persons, keeping or entertaining 
any corresp^dence with them by letters, messages, or other- 
wise. '^' 

In the wording of this clause, there is not any saving of 
tven the most innocent interchanges of friendship. Shall 



America for sevea years ; and if they return within that time, it 
Dhall be felony without benefit of clergy • 

. By Stat 10 Geo. II. c. 32. the penalty of transportation for 
seven years is iailicted ol the second offence of stealing deer inany 
uninclosed forest ; and for the first olSence upon such as come to 
hunt there, armed with ofifensire weapons. 

By ^Q Geo. II. c. 19. § 11- persons convicted of assaulting any 
magistrate or officer, &c. in the salvage of any vessel or goods, are 
to be transported for seven years. 

. Ibid. c. S3. § 8. persons convicted of solemiizing matrimony 
without banns or licence, &c* shall be transported for 14 years. 

Also by 5 Geo. III. c. 14. persons stealing or taking fish in anj 
water within a park, paddock, brchard, or yard, and the receivers, 
aiders, and abettors, shall be transported for seven years. 

I have not selected these as the most exceptionable instances ; 
there are many others, in which transportation is inflicted upon 
offences by no means so kdnous in tkeir natape, as to require the 
eittirpation of the criminal from the society of his fellow->citisent« 
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then the lawgiver infringe all the ties and privileges of hu- 
manity ? Shall he point the sword of justice against the bosom 
of fidelity ? To such a lawgiver I would Say, " consult your 
own heart, and inflict not chastisement on actions, which a 
food jnind cannot disapprove !" 

I say nothing of bastinadoes, i[nutilations, and a variety of 
other modes of corporal punishmentj'equally inconsistent with 
decency and humanity : such refinements of cruelty put the 
I Vhole species, rather than the criminal, to disgrace. 

L Artaxerxes moderated the severity of the laws of Persia, by 
enacting *; that the nobility who debased themselves, instead 
Vbeing lashed, which had been the practice, should bestrip- 
ped, and the whipping be given to their vestmentii; and that 
instead of having the hair plucked off, they should only be 
deprived of their high-crowned tiaTa3. 

The English constitution, ever ttnxious to preserve the vir- 
tuous pride of the people, hath used this branch of the penal 
code with a reserve so scrupulous, that it may almost be doubt- 
ed, whether more attention hath not been shewn to (he protec- 
tion (\f this principle, than to the preservation of life: for cor- 
poral pains might certainly with good eS^cX be substituted, in 
some cases, in the room of capital judgments.^ 

The Roman law permitted (he murderer to remain on the 
gibbet after execution, as a comfortable sight to the friends and 
relations of the deceased +. 



♦ Plutarch. 

+ XJt et conspectu deterreantur aliiy et SolattQ sit cognatis inter^ 
empiorum. ff. 48. 19. 28. § 15.— A. D. 1741, when the English 
regency macle an order to hang the murderer of Mr. Penny in chains^ 
they inserted therein, ^^ that It was on the petition of the relations 
of the deceased." St. Tr. vol. X. ^9. 
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Nee furtum feci, necfugi, si mihi lUcat 
Serous : Habes prctium ; loris non ureris^ aio. 
Non hominem occtdi: Non pasces in cruce corvoa^ 

fl 

The Mosaical law directed the body of the criminal 
buried on the day of his dcath^ "that the land might n 
defiled t." 

It cannot with any propriety be said, that there is i 
manity, but it may be doubted, whether there be wisdo 
the adoption, which the laws of England have n)ade on 
point, of the rescripts of the emperors, in preference t( 
command of Moses. ' 

Wc leave each other to rot, like scare-crows in the he 
and our gibbets are crowded with human carcases. ]M 
not be doubted, whether a forced familiarity "v^itli sucl 
jcjcts <!jan have any other effect, than to blunt the sentin 
and destroy the benevolent prejudices of the people? 

Even England, the seat of national libetty and benevol 
became the bloody §cene of intolerance and persecution 
ministers of peace and Christianity were the active disp( 
of death and desolation ; and the perpetrators of the 
malignant murders were clad in the pure mantle of religi 

The accomplised and sentimental Sir jhiomas Moore ci 
Lutherans to be whipt, tortured and burnt alive in hi 
fience:}:. CraRmer led Arians and Anabaptists to the { 



♦ Horat. Epist. 1. I. ep. xvi. 46. f Deuteron. xxi. 

j: It seems almost necessary to produce some instance in 
port of this assertion ; and therefore I transcribe the foil 
from Bishop Burnet, on whose historical fidelity we may rel; 
all transactions except those of which he belicTed himself t< 
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Bonner, Bishop of London, tore off the bear^ of a weaver, 
who refused to relinquish his tenets ; in another instance of thd 
same kind^ he scourged a man until his arm ached with the 
exercise ; and held the hand of a third to the candle, to give 
him a specinien of burning, till the sinews and veins shrunk 
and burst. Even* Wriothesly, the chancellor of England, 
directed a young and beautiful woman to be stretched on the 
rack, for having differed with him on the real presence ^ with 
Ws own arm he tore her body almost asunder, and caused her 
afterivards to bj committed to the flames. In fine, infants, 
born at the stake, were tliiown into the fire with their parents, 
as partaking of the same heresy. 

Human nature appears detestable under such representa- 
tions ; which (as they are well described by a pliilosophical 
writer) sink men below infernal spirits in wickedness, and be- 
low beasts in folly. 

Henry the eighth, whose caprice was the bloody standard 
of the national faith*, ruled all sects by turns with a rod of 
iron : his scholastic subtlety was equal to his cruelty ; and we 
aretold, that, in one instance, he found sufficient reasons for 



been aa eye-witness. — The clergy now resolved to make an exam- 
ple of one James B'ainham a gentleman of the temple : he was car- 
ried to the Lord Chancellor's house, where much paius w'ere taken , 
to persuade him to discover such as he knew in the temple wha 
favored the new opinions ; but, fair means not prevailing, More 
made him be whipped in his presence, and after that he sent him 
to the tower, where he looked on, and saw him put to the rack." 
Bainham was afterwards^ burnt. Hist, of the Reform, vol. I. p. 
165. ' , 

* It w.as made high-treason to believe this Prince to have beeiv 

«■ . ■ , - * 

married to Anne of Cleyes . . 

C C 
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sending three papists, i^iih three protesfai^ts, their compa^ 
nions, in tlie same- procession to the stake^ His daughter, 
Mary, with less ingenuity, possessed the same rancorous and 
implacable zeal. And we accordingly learn, that in the space 
of three years, under the auspices of Bishop Gardiner, «Ii« 
committed two hundred and seventy seven protestants totbe 
flames. Human sacrifices were at this period more frequ^t 
in the metropolis of England, than they had ever been in either 
Carthage or Mexico : and in all these instances, the fature 
dcimnation of the heretic was believed to be the inevitable cqb- 
sequence of bis death* 

Ye re? 'rend fathers, 
Whose beards the silver hand of time had touch'd, 
Whose learning, and good letters peace had tuior'd, 
Whose white inyestments figured innocence, 
The dove and very blessed spirit of peace. 
Wherefore did ye so ill translate yourselves 
Oat Qf the speech of peace, that bears such grace. 
Into the harsh and boisterous tongue of war. 
And civil massacre ? who shall belicye 
but ye misusM the rev'rencc of your place 
Under the counterfeited zeal of God*, 
In deeds most damnable f ? 

Thi« frenzy had subsisted here for more than a ccntniy ts 
I find the following account of the execution of Lord Cobham, 
A. D. 1418. 



* Deorum mmcn prttienditur scderibus. Lir. ixxht c. 15. 

+ Shakespeare* 

X But it appears, from Godfridus Colonieasis, who wrote A, D. 
1234, to have preyailcd much earlier on the continent <<£odem 
die, quo quis accusatus est, sea justa, Ma toj«rte, Bullias appella- 
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** Than was he layd upon an hurdle, as though he had 

been a moosthei/nouse trajjtourcto the croxcne^ andsodrawnc 

forth into Sainct Gyles Fclde, wheerc as they had set up a 

nnv paire of galovvcs. Than he was hung up in a chayne 

ofyron and so consHmcd alyve in the fyrc, and so he deparl- 

td hence moost christenlj/. How the priestos that ty me fared 

and cursed, requiring tlie people not to pray for hym, but to 

judge hym dampned in, hell, for that be departed not in the 

oMience of the pope, it were too long to wryte. And thy 

was done in the yeare of our Lord, MCCCC and XVIII *. 

I have given this detail of historical facts, merely as a sub- 
ject of curious speculation. The banners of pious cruelty 
seem now to be for ever laid aside. Philosophy aiid benevo- 
lence are become the companions of religion. 

If stealing furniture, above tlie valu:* oftwelve-pence, from 
lodgings, require tli^ punishment of death t ; tlie plundering 
of wrecks, aggravated as it is by the unfeeling neglect oC 
that sacred respect v/hich is due to the unfortunate, certainly 
is not entitled to mercy. IJut arguments from analogy, lead 
to bloody consequences in the framing of penal laws. Hy the 
code of the Visigoths, he, who took tlie opportunity of fire or 
shipwreck to steal goods, was obliged to restore four-fold J. 



tionis, nullias defeasionis refugio proficiente, damnatur, et fiammiii 
iDJicitur." This was foanded on the following constitution of the 
emperor Frederic : Damnati per ecclesiam jadici ssculari relin* 
qaentHr, animtdverftioBe debits puniendi clericis a suis ordinibos 
ptimo degradatis." See also Matt. Paris, p. 429. and Hales Hist. 
P. C. i. 383- 

* See the trial and examination of Sir John Oldcastle collected 
by John Bale. 

f 3 and 4 W. and M. c. 9. + L. vii. tit, 2. § 18. 
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The above mentioned act hath made it a capital offence (o 
put out false lights, with intention to bring any ^hip into dan* 
get. The crime is undoubtedly heinous in its nature, and 
may be dreadful in its consequences ; but, the punishment of 
death should be inflicted rarely, and with great caution, upon 
the intention, where it is not followed by its effect^ It was 
thought suflicient to punish the destroyer of stated sea-marks 
with a penalty of 100/. or^utlawry *. 

I shall only add, that, by the last act on this subjeett, 
^^ the alteration of a farthing with intention to make it pass 
for a sixpence^ is high'tr§ason in the offender ^ his aider f^ and 
abet tor s,^^ 

The idea, of what Bodin affectedly calls, the harmonious 
proportion of punishments, should never be forgotten in ads 
of penal legislation. It is merciless and absurd, to impute the 
same guilt, and give the same chastisement^ to the leader of a 
y-ebe}lion, and the diminisher of a piece of money. 

This extravagant idea seems to have existed in the com* 
mon law of England ; and probably derived its origin from 
the law of the Romans. Cudendce peeunice ohnoxii Majesia' 
tis crimen admittunt^ ct omni dilatione remotd Flammarurn 
exustiomhus mancipenlurp^* and again, '' Quicunque nuni' 
mgs aureos partim tinxerint, partim finxerint^ vel raserini^ 
si quidem liheri sunt^ ad bestias dari; si serviy summo sup^ 
plicio affici dtbent.^' Such were tke expressions of Thcodo^ 
sius and Justinian ; but no early authority can justify the 
consequences of their import, which will be best described in 
the words of an eloquent and humane modern writer. ** This 



* 8 Eliz. c. 13. §4. 
+ 16 Geo. II. t Cod. ix. 24. 2. 



confounds tiie distiiiction and proportido ofoflfences, and by 
affixing the same ideas cf guilt upon the man who coins a lea- 
den groat, and him who assasinates his sovereign, takes off 
from that hprror, which onght to attend the very mention of 
the cKme of high-treason, and makes it famiUar to the 
subject." 

Having now, upon the principles of justice and necesjsitj, 
examined the i^rim^ of high-treason, both as actually consi- 
dered by the positive laws of different countries, and as it 
^ ought to have been considered by those laws ; I shall endea*^ 
vour to pursue the same method as to the degrees of punish- 
ment, which have been, and which ought to be, adapted 
to it. 

Here we have a. melancholy instance, how much the recol- 
lection of hnmanity may be insensibly stifled in the Varrath 
and resentments of self-love. The crime, being personally and 
immediately against lawgivers and legislation, hath engaged 
<he full exertion of ingenuity and power, to make its punish- 
ment as immoderate, and as complicated as possible/ 

It would be a painful task to describe the executkHisvdf 
Ravaillac, and of Damiens ; neither is it necessary, to t«fer td 
the executive j ustice of foreign nations. I shilll confine my» 
self on this point to the practice of England, whicii.daniiot bt 
stated bi^ter^ than by an extract from the authbri£ativ^^^and 
nervous description of Sir JSdwaird Coke ; who, with: ^ipeat 
"profusion of learning, and a total want ofcommon beneviy^ 
lence *, enters into the following di$cu6sion in the presratc^ 



* Those, yrho are anxious to apologize for Sir E. Col^e^ wills^y, 
that the crimte, of which those men stood accused, was perhaps th« 
most horrid that ever entered into the heart of man ; this apology 
might have some weight, if his harangue had been rather after con- 
viction^ than before. 



\ 
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vid hearing of seven, unhappy men, irho were about to under" 
go this sentence full 4>{ honors *« 

^^ These traitors have exceeded all others their predecesson 
in mischief; yet bis majesty in his admirable clemency aai 
moderation, will not invent any new tortures or torments for 
them; but hath been i^raciously pleased to afford them as 
i^ell an ordinary course of trial, as an ordinary punishment, 
much inferior to their offence* And surely \¥orthy of obser- 
vation is the txeatment by law provided and appointed for 
highftreason*. - 

• 

*^ For first, the traitor shall be drawn to the place of exe- 
cution, as not being worthy any more to tread upon the face 
of the earth, whereof he was made; and with his head decli- 
ning downward^ and as near the ground as may be, being 
thought unfit tp take the benefit of the commou air. ^ 

" He shall next be hanged up by the neck between heaven 
land earth, as deemed unworthy of both qr eith^, as likewise 
^hat the eyes of men may behold, and their hearts contemn him. 
Then is he to be cut down alive, and to have his parts of ge- 
pjeratioQ cut c^, and burnt before his face, as being unworthily 
begotten^ and unfit to^leave any race after him. - His iniayed 
parts shall be also taken out, and burnt ; for it was his heart, 
which liariKMired such horrible treason. His he0,d shatl be 
cut off, which imagined the mischief ; and lastly, his body 
shall be quartered, and the quarters set up in some high iind 
eminent place, to the view and detestation of men, and to be* 
come a prey for the fi^wls of the air. And this is tlie reward 
due to traitors ; for it is the physic of government, to let out 
corrupt blood." 



*mm^ 
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• Stete trials, VoL i. p. 235. 
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It hath been affirmed, both with respect tonatioiis atid iadw 
yiduals, that the sentiments of I^enevolence bear a general 
proportion to the progre^ of science ; but the name of Sir 
Edward Coke will not be cited in support of this obM^rration. 
With great acuteness and depth of learning, he retained 
through life, a hard, unpitying nature ; that brutal insolence 
which is so often produced in narrow miads, hy undeserred 
or unexpected prosperity, marked all his actions. His learn- 
ing, ^indeed, was not of that kind which we call Ikerw huma* 
niores r but it would be an inferenlce, highly injurious to the 
profession, to suppose, that the practice of law bluntsthe sen- 
sibility of the mind. 

V 

As to the punishment inflicted by our law on high treason, 
which occasioned this digression; it appears formerly to 
have been a part of the judgment*, that the convict should be 
drawn upon a hurdle ; but an instance is recorded +, in which 
Shard, justice, ordered,' that nothing should be brought, 
whereupon he should be drawn, ** mes que sans dey^ ou an* 
tre chose adesomth lui^ soit tray de chivauXy hors dela salcj 
ou il avail judgment, tanque a lesfurcs, ^c." It was also 
apart of the ancient judgment:]:, ** que les privies membres 
soient excises de son corps^ et combuies deins son vieu ;*' but 
this was omitted by Lord Hardwicke in the judgments 
passed upon the four l/ords in the year 1746|| ; and in a for«> 
mer case had been thought unnecessary § . Still, however, the 
criminal must be ordered to be cut down alive. For upon a 



• Stanmford, 1. ill. e. 10. p. 162. It Is remarkable, boMrerer^ 
that before the fifie ofHeary YII. theie were hardly two jfidg« 
Beats, of which the form was the same. See Cavtlww^t Aeports^ 
p. 349. Walcot's case. 

t Ass. xxxiii. 7. Hales Hist. P. C. i. 382. 

X Staanford, iii. 19. || State trialfli, vol.9. 

\ Lord Raymond, p . 1 . 
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writ * of error, to ri^verse an iattciinder, in the 8th. of W. III. 
it .was assigned for error, that the court had only directed, 
" quod interiora sua extra ventremsuum capiantur^ et in 
ignem pohantur^^^ omitttng " ipso vivente,^^ or *' in con- 
spectu ejusT and it was said by Lord Chief Justice Holt, 
that, '' though this omission be for the benefit of the parly 
attainted, yet still it is error, /or the judgment in all capital 
cases is stated and settled by the common law^ which no 
court can alter J*'* The attainder was thereupon reversed, 
and the reversal was affirmed in parliament +. 

It is certain, that the crime of high-treason is offcn of sucH 
a tendency, as to require the ultimum supplicium^ or, in 
other words, the extirpation of the criminal. 

. But when we are const rati^ed, to have recourse to that fatal 
extretfiity, it should always be observed, that whtitever exceeds 
simple death is mere cruelty. Every st^p beyond, is 9.' trace 
of ancient barbarity, tending only to distract the attention of 
the speciators, and to lessen the solemnity of the example. 
There is qo such thing as vindieUve justice; the idea is 
shocking. Public utility i^tbe^ measure, otf humknpunisli'- 
mcnts ; and that utility is proportionate to the eificaGy of the 
ex;ample. But wfienjeyer the horror of tliie crime is lost 'in 
jyrmpathy with the superfluous suffetings of the criininalj 
tie example lo$es' its efficacy, and. the law lits reverence. 

A nation, familiarized and reconcikd to the exectitidn of 
the English sienjtencein cases of bigh4reasoni would |)robaWy 
consist of a pusiHauinious and despicaUe people ; cruelty 
and cowardice are inseparable. ' 



* Waleot's case, 12 Mod . 95, QQ^ 

+ Mich. H W, HI. Shower's Pari. Cases, p; 127. 
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1 have expressed the more anxiety on this subject of 
burglary, because the selfish sensibilities of mankind may be 
too apt to excite an incautious indignation against the per- 
sons accused thereof; and because the lists of capital cxecu-* 
tions shew it in fact to be peculiarly fatal to Englishmen^ 

If the existence of those who are convicted of (his offence 
be really dangerous to the safety of society, it is certainly both 
justifiable and proper to punish them with death ; but thi» 
criterion of severity ought most strictly -to be regarded. 

It cannot be too strongly inculcated, that capital punish- 
ments, when unnecessary, are inhuman, and immoral; an 
observation very applicable to the punishment, inflicted by 
our laws on the crimes, which I am next to mention. 

t 

Private larceny from the jjerson, of vtny money or goods 
above t!ie value of twelve peace, is deprived of the benefit of 
clergy by the 8th. l.liz. c. 4 *, '' that the frafcrnity or bro* 
therhood of cutpursi*sand pickpockets'* (as they are described 
in the preamble) " may not continue to live idh by the secret 
spoil of good aiid true subjects," A public and well regu- 
lated work-house would have been a more proper remedy for 
this offence. " The punishment of robbery , not accompanied 
by violence, should'' (says Beccaria) ." be pecuniary; he, 
who endeavours to enrich himself by the property of others, 
should be deprived of part of his own. But thi.s crime, alas \ 
is commonly the effect of misery and despair ; the crime of 
that unhappy part of mankind, to whom the right of exclusive 
property hath left but a bare existence.'* It would be absurd 
then to extort pecuniary satisfaction from those, who are al^ 
ready struggling in the extremity of want ; but there would be 



» The reason assigned By L. C* J.'Kclyn^ for the frainir.g 
•f this statute, is oot satisfactoi-y. See Kel. p. 70. 

Dd 



202 EDEN. 

no absurdity in the infliction of temporary imprisonmcots, 
with compulsion to. labour; a mode of punishment, which^ 
by inducini^ a habit of industry, and by the effects of that habit^ 
Wouhl be equally beneficial to the criminal and the public. 

Larceny from the house, whether privily committed with- 
out violence, or openly in the day time, and therefore in nei- 
ther case anioufiting to burglary, is, nevertheless, by the laws 
of England, made capitally penal in almost every instance ; 
and this by a multiplicity of statutes, so complicated in their 
imitations, and so intricate in their distinctions, that it would 
be painful, on many accounts, to attempt the detail of them. 
It is a melancholy truth, but it may, without exaggeration, 
be asserted, that, exclusive of those who are obliged by their 
profession to be conversant in the niceties of the law, there are 
not ten subjects in England, who have any clear perception 
of the several sanguinary restrictions, to which, on this point, 
they are made liable. 

A modern writer, whose book is peculiarly calculated for 
the general benefit of mankind, hath, by a diligent collation 
of the statutes to which I allude, reduced this chaos to sonfte 
degree of order. I shall transcribe from his account, that the 
benefit of clergy is now denied upon the following supposed 
aggravations of larceny * ; viz. ^'in all larcenies above the 
value of twelve pence from a church, or from a dwelling- 
house, or booth, any person being therein; in all larceniesi 
to the value of five shillings, committed by breaking the 
dwelling-house, though no person be therein ; in all larcenies 
to the value of forty shillings from a dwelling-house, or its out- 
houses, without breaking in, and whether any person be therein 
or no ; and in all larcenies to the value of five-shillings from 
any shop, warehouse, coachhouse, or stable, whether the 



* Commentairies, B, i?. 2^0. 
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same be broken open or not, and >vbothor any person be therein 
or no. In all tliese cases, wkether happening by day or by 
night, the benefit of clcrji^y is taken away from the pfFen- 

tlers*.V . " ' 

These severities have, with great plansibilify, been ascribed 
tto the increasing opulence of the kingdom; and indeed 
(here seems sufficient reason to believe^, that sanguinary la^s 
are tlie probable consequence of national prosperity. Sensibi- 
lity sleeps in the lap of luxury ; and the legislat r is contented 
to secure his own selfish enjoyments, by subjecting his fellowr 
citizens to the miseries of a duni'eon, and the horrors of an i ijnor 
minious death. Still, however, he feels a tacit disa[)proI)ation 
of the laws, which he hath enacted ; and even, when injured, 
hesitates to bring the offender to justice. He knows, that the 
punishment is disproportionate to t!ie offence; or, at least, if 
humanity be obliterated by interest, lie fjrcsces, that the punish- 
ment cannot be inflicted without raisinc^the indiornation of soci- 
tiy against the accuser. The delinquent therefore is discharged 
without prosecution ; he repeats the crime, under the expec- 
tation of repeated mercy ; he becomes gradually familiar with 
dishonesty ; and, at length, falls a victim to that preposterous 
severity^ofthe.law, which hath so long been the subject of his 
mockery. It is a property inseparable from harsh laws, that 
they are neither regular, nor expeditious in their execution; 
consequently, that they flatter the hgpe of impunity, and, 
equally injurious to the society and to the criminal, tend to 
the fatal multiplication both of crimes and of punishments. 



i 

* Stat, 23 Hen. , VIII. c. i. 25 Ilcn. VIII. c. 3. i Edw. VI. 
c. 12. 5 and 6 Edw. VI. c. 9. 39 Eliz. c. 15. 3 and 4 W. aad 
M. c. 9 10 and 11 W. III. c, 23. 12 Ann. c. 7. 

+ Observations on the ancient statutes, p. 375. 
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In fact, upon trials of larcenies so limited, it is commonly 
found to be the chief anxiety both of judges and of jurors, tp 
reduce the crime below its real predicament, by reducing the 
conviction below the value affixed by law. Such an^nxiety 
is the natural consequence of laws, which, by an absurd dis- 
tinction, make a trivial difference between two sums the cri- 
terion of a capital crime ; and enact, that a penny more or 
less shall be equivalent to the life of a man. 

Forgery, which is defined to be the fradulent making, or 
alteration, of a writing, with intent to prejudice the right of 
another, is also a crime against property. 

It appears to have been a species of tie crimen falsi among 
the Romans ; but it is rarely mentioned by them, or iMhe 
laws of other ancient nations; and the reason is obvious* 

The increase of modern riches, the invention of paper, the 
many complex securities, and representations of property, 
the institution of national funds, and rules of written evi- 
dence, have all contributed to render forgery a consideratioa 
of gr<;at extent and importance. The offender, by 5 Eiiz. 
c. 14, is punished with forfeiture to the party aggrieved, of 
double costs and damages ; with standing in the pillory, and 
having both his ears cut off, and his nostrils slit, and seared ; 
with forfeiture to the crown of the profits of his lands, and 
with perpettial imprisonment. / have cited this statute^ 
which extends only to certain forgeries therein described, 
meretf/ as proper to be repealed. At present, "the imita- 
tion of stamps in order to defraud the stamp office ; the ante- 
dating of a deed of conveyance in order to over-reach a former 

r 

deed ; an alteration in the name and description of the pre- 
mises conveyed, or in the sum of money secured by bond or 
' other deed, or in the limitations of an estate intended to pass ; 
all these acts, and others of the like nature, tending to establish 
a false and fraudulent title to property, whether in the name 
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ofa real or fictitious person, are forgeries*: aiid there is 
hardly a case of this kind, possible to be conceived and describ* 
«1, which hath not, in the course of the present century, 
been made a capital crime. The statutes for that pjurpose 
are innumerable ; for, exclusive of many general provisions, 
it is become usual, upon the issuing of new bills of credit, 
lottery -orders, army-debentures, &c. to add a special clause 
of forgery relative to the subject then in question. Here, 
therefore} if any where, may be applied the observation, Pluit 
super pop ulum laqueoslegum accumulatio t. 

There is also a great variety of injuries against private pro- 
perty, which are in no<)egree fraudulent, but merely malici- 
ous ; under this head the crime of Arson, which is capitally 
punished, is of the blackest dye, because destructive both of 
life and property. It hath, however, been thought expedient 
by the English legislature, to extend the same degree of seve- 
rity to many mischiefs of very inferior criminality. Such 
are the offences of persons destroying turnpike gates upon 
roads, or posts, rails, or other fence, or fences, belonging to 
such turnpike gates, or the sluices, flood-gates, or other works 
of navigable rivers, of persons cutting any hopbinds growing 
in a plantation of hops ; breaking down the head or mound <X 
any fish-pond, whereby the fish are lost and destroyed * ; 
killingy mniming, or wounding any cattle ; suth also is the 



* It is also a felony, without benefit of clergy, to make a faist 
entry in a marriage register; to alter it when made; to forge or 
counterfeit such entiy, or a marriage licence, or to aid and abet such 
forgery ; to. utter the same as true knowing it to be counterfeit ; 
or to destroy, or procure the destruction of any register-book of 
marriages, or a^y part of such register-book, with intent to avoid 
any marriage. 26 Geo. XL c. 33. § 16. 

+ De Angm. Sci«nt J Stat. 9 Geo. I. c. 22. 
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offence of wilfully and maliciously tearing, spoiling, cutting, 
burning or defacing the garments or cloths of anj^ person or 
persons, which is in like manner made a felony , though within 
the benefit of clergy *. If the legislature had no given re- 
peated and deliberate proofs of a different sentiment, the pu- 
nishment of death would seem by no means applicable to de- 
linquencies which are merely in the nature of civil trespasses. 

It is felony without benefit of clergy, to remain one 
month in the realm, being an Egyptian ; or to be found in the 
fellowship of Egyptians ; and Sir M. Hale takes notice, that 
thirteen persons were executed for this offence in one assize at 
Bury. It is equally capital, if any .person shall wilfully 
break any tools used in the woollen manufacture, not having 
the consent of the owner t ; or shall maliciously cut in pieces 
or destroy any manufacture of linen cloth or yarn, either when 
exposed to bleach, or dry X ; or shall wander, being a mariner, 
without the testimonial of justices §, or shall knowingly re- 
ceive, relieve, or maintain, Priests or^ Jesuits || ; or shall, dur- 
ing the term of transportation to the British colonies, volunta- 
rily go into any part of the French or Spanish dominions f; 
or shall be found in disguise in the act of passing with pro- 
hibited or uncustomed goods ; or shall forcibly hinder, ob- 
struct, assault, oppose, or resist, any of the officers of the cus- !& 
toms, or excise, in the seizure of any such goods**. 



m 



* 6 Geo. I. c. 23. which is intitled; " An act for the further 
preventing robbery^ burglary, and other felonies, and for the more 
effectual transportation of felons." The clause relative to clothes 
is to be found in the last section. 

f 12 Geo. I. c. 34. J 4 Geo. Ill, c. 37. § I6. 

§ 39 Eliz. c. 13. § 4. ^ 

H 27 Eliz. c. 2. § 4. f 20 Geo. II. c. 46. § i. 

** 19 Geo. II. c. 34. 
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It would be easy to collect considerable additions to this 
dismal catalogue ; but the instances already given, form a 
sufficient foundation for the following remark. 

Positive laws are those, which do not flow from the general 
obligations -of morality and the general condition of human 
nature ; but have their reason and utility, in reference to the 
temporary advantage of that particular community for 
which they are enacted. Every law therefore, which comes 
under this description, ought to have a limited duration; and 
should not be suffered to remain a burthen upon the people, 
when the grievance, for which it was framed, hath ceased, 
and is forgotten. 

The accumulation of sanguinary laws is the worst distem- 
per of a State. Let it not be supposed, that the extirpation 
of mankind is the chief object of legislation. Nous lisons 
de quelques empereurs de Maroc^ qui nniquernent^ pour 
faire parade de leur addresse^ enlevent d^un seul coup de 
sabre en se remettant en selle^ la Ute de leur ecuyer. 

When by Stat. Jac. I. it was made felony for any person 
infected with the plague, to go abroad or converse with com- 
pany ; it was impossible to object to a severity, which though 
fatal to individuals, was essential to the general safety of the 
people. But when in the 18th. century it is made a capital 
crime to cut down a cherry-tree in an orchard ; the thinking 
part of mankind must listen to such a law with irreverence 
and horror: for they know that the evil to be prevented, is by 
Ho means adequate to the Violence of the preventive. 

Under this head it may be observed, that laws very severe in 
heir nature, but originally not inconsistent with sound policy^ 
ire sometimes suffered to retain their force, long after their 
ubject-matter hjath ceased to be of any consequence to the 
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interests of society. Such for itistancey is that statute*, 
under which it is at this day a capital offence to give corn, 
cattle, or other consideration, to. the Scots for protection. It 
would be easy to produce many other instances equally ex- 
ceptionable. And this is the necessary consequence ci hav- 
ing given an unlimited existence to laws made for the correc- 
tion of present evils. In the promulgation of such laws it 
should be observed j that they are founded in the momentary 
exigencies of society, and resembled that necessity, whic,h in 
cases of extreme famine, obliges men to eat each other. They 
cease to eat men, in such cases, as soon as bread can be 
obtained t. 

It is a political truth, that, when the laws^ are goody thoscj 
who deserve punishment^ rarely escape the arm of Justice- 

'^ Cur tamen hos Tu 
Erasisse putes, quos diri consciafactij; 
Mens habet attonitos, et surdo Tcrberc cxdlt, 
Occultum quatiente animo tortore flagclium ? 
Pcena autcm vehemens, ac muUo sacvior illis, ' 
Qaas aut Cseditius gravis iriTenit, aut Rhadamaathus, 
Nocte dieque suudi gcstare in pectore testcm§." 



♦Stat. 43E1I2. c. 13. 

+ See the French commentary on the M. Beccaria. 

J The same idea is finely expr^sed by our own poet, who 
leems to have possessed the singular power of turning his geniut 
to every train of ideas, of which the mind of man can be capable : 

*' Tremble thou wretch 
That hast within thee undivulged crimes, 
Unwhipt of justice ; hide thee, thou bloody hand ; 
Thou perjur'd and thou simular man" of virtue, 
That art incestuous : Caitiff, to pieces shake^ 
That under covert and convenient seeming 
Hast practised oa man's life." 

S Jav. Sat. xiiL ver. 193. 
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' It cannot have escaped the notice of my readers, that the 
ideas, which in the coui-se of this inquiry I Iiave endeavoured 
to establish as principles of penal law, have tiot been stated as 
abstract propositions ; but rather as argumentative inferences, 
iaterwoven with, and to be collected from observations on the 
penal systems of different Governments. My attention hath 
at the same time been most particularly turned to the English 
code of laws ; and many melancholy instances have com^urred 
to show that the reformation of that code is become an impor- 
taijit and almost necessary work. I know, that many will con- 
ceive such a reformation to be impracticable ; I know, that 
the* minds of some will startle at the idea of innovations ; I 
k«ow, that others will shrink from the supposed difficulty. — 
Yet I am convinced, that the undertaking is neither imprac- 
ticable, unsafe, nor difficult*. 

Under this conviction it hath been my object, by frequent 
appejils to reason and benevol^ence, to engage those sensible and 
good minds, which are ever ready to sympathize with him 
who pleads the cause of humanity. To excite the attcrition 



9 



*The British constitution is the pride of eyery Briton: to sc- 
gare, to fortify, to perpetuate that excellent system of gOTernmcnt 
is the business of every Briton. It may he pardonable therefore 
ill mc to point out what I conccrre to be the best method of ac. 
complishing the reformation in question ; leaving the execution of 
that method or the adoption of a better plan, to those who lie 
under the more, immediate engagements both of interest and duty. 

The learned observer 6n the ancient statutes was certainly well 
funded in suggesting -that a reformation of the English law can 
never be eflPectually carried on, without the assistance of able law- 
yers, not members of the legislature. With such assistance it 
might perhaps be easy to frame ^parate declaratory statutes'rela- 
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of tbat more^iuineroiis class of men, >vhoare distracted bytbe 
cares, heated by the action, or dissipated by the pleasures df 
the world, may be wished, but is not to be.expccted-; though 
nothing is more certain than that the subject of these enquiries 
deserves tlie attention of every man amongst us. " For no 
rank, no elevation in life, no conduct how circumspect soever, 
ought to induce any reasonable man to conclude, that the pe* 
iial system doth not, nor possibly can concern him *." A very 
slight refieclion^ on the numberless unforeseen events which a 
day may bring forth, will be sufficient to show that we are ail 
liable to tlie imputation of guilt; and consequently all inte- 
rested, not only in the protection of innocence, but in the as- 
signment to every p;irticular offence, of the smallest punish- 
ment compatible with the safety of society. 

It must ever happen, that many private members of the state 
will regard the imperfections of tlie laws with indifference till 
they experience their effects. What in such men must be at- 
tributed to inability or neglect only, may in others, perliaps, j 
deserve the appellation of a breach of trust. Be this as it may ; 
it highly concerns the safety of every individual, as well as 
the general morality and happiness of the j)eople, that the inno- 



tiVc.to each class of crimes, comprehend lug all the descriptions and 
degrees of each crime, with their proportionate punishmenf^. 
I^cry^uch declaratory statute should be attended by a supplemen- 

/tal bUi^ rcpealiQg all prior proTisions relative to the class of 
crimes, in that statute contained. It seems superfluous to point 
out 'the many cpUateral good effects which might arise from this 

^ method of seeking the end proposed. 

. The repeal of particular statutes, without such preparatofj 
caution will be foiand a mere palliative remedy ; which may tend 
indeed to awake the symptoms of the disease;, t>ut from which a 
radical cure cannot b^ expected. 

* Foster's Crown Law^ Pref. p. 3. 
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€cnt be proicct^ against unmerited severities, and that Ihe 
guilty be conducted with certainty, to punishments propor- 
tionate to their crimes. 

These ends can be attained only when the penal system is 
good. Under such a system they who offend against thelaws,- 
and they only, have reason to fear ; whilst those happier mem- 
bers of society, who deserve security, enjoy it in th(» full per- 
fection to which the rectitude of their conduct hath entitled 
them. 



KELYNGE S REPORTS, 28, 



f ID. 9 — 9, 4, 28. — One demands his clergy, and the court 
took the book and turned him to a verse, and he could not 
read well, but read one word in one place, and another word 
ill another place. And the judges asked the ordinary if he 
would have him ; and he answered y6a. The judges bid 
him consider, and told him the court was judge of his read- 
ing, and if the court should judge he did not read, the ordi- 
nary ^ould be fined, and the prisoner hanged, notwithstand- 
ing his demanding of him, and he was hanged. 
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Friday^ llth. of March. 

dSfLR. Jo DD RE IX rose, to move for leave to bring in it bill for 
giving for anatomization the bodies of persons executed for 

burglaries and felonies. Mr. Buxton seconded the motion. 

, * . . 

Serjeant Adair said^ he now rose to oppose the bill in the 
' present stage, as he would in every subsequent ohe, should it 
be allowed to proceed any farther ; and he hoped he would 
be able to show that it was essential to the dignity of parlia- 
ment, and to the advantage of the public, not jto encourage 
for a moment a measure from which so mtich evil would 
result. It had been an observation made by all versant witb 
the criminal justice of this country, that the great defect of 
our criminal code consisted in confounding the gradations 
of crimes, removing the distinction of enormity , and the pro- 
portion of their punishment. He could npt think of adding, 
as the proposed bill would do, to the severity of the punish* 
Hient of death, ia cases where the punishment of death ought 
not to be inflicted at all. In the various cases of burglary 
the same punishment was provided by tho' law. A ragged 
boy on the 21st of December last, cutting a hole in a pane 
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of glass, and drawing out a pair of garters to the value of two- 
pence would be found guilty of burglary, and by the law pu- 
nished with death . Was the person who took only a few shil- 
rlings, without committing any violence, to be compared to the 
nocturnal, way-laying murderer ? Were the obvious moral 
distinctions of these crime^s to be.confounded and held forth to 
the people, as meriting the same severity of punishment ? He 
thought that the distinction which the bill meant to extend to 
iOtber crimes, sliould be reserved m the peculiar attendant of 
the punishment of murder, with regard to which it was wise 
to maintain a greater degree of horror and dread. The dis* 
graceful multiplicity of crimes already punished with death, 
was no reason for affixing an additional mark of severity. He 
wa& not such an enthusiast for the promotion of the science of 
anatomy, as to advance it at such a price, and by such means. 
The other object might be a good one ; but he could not, to 
promote it, consent to break down that barrier, which God 
a^d nature had established between murder and other crimes. 
This bill might contribute to increase murder, by removing 
^Qe great motive to deter criminals from committing it, 
when they committed the crime of robbery. Upon the whole, 
the proposed bill appeared so exceptionable, that he could 
iu)t think the house would be disposed at all to entertain it. 
He had now only said a few words against it ; but, if neoes- 
^ry, he would afterwards state his objections at greater 
length. 

\ 

The motion was rejected without a division. 
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EXECUTION 

OF 

ANN HURLE, 

(from one of the newspapers,)^ 

INSERTEO TO EXPLAIN THE EFFECT PRODUCED BY THE 
PUNISHMENT OF DEATH ilOR DIFFERENT CRIMES. 



Ann Hurle, lately convicted of a forgery on the Bank. 
About ten minutes after eight o'clock, this unfortunate young 
-woman, and Mcthmalah Spalding^ were conveyed in a 
cart, from the felon's door, at Newgate, to the place of exe- 
/cution. She was dressed in black, appeared pale, and in- 
capable of regarding with attention the horrors of her situa- 
,tion; her appearance on the whole was very interesting. 
When the halter was fixed, she seemed inclined to speak, 
but her strength evidently failed, and she was incapable. 
The other prisoner assumed an aspect, that excited the dis- 
gust of the populace ; his hat remained on, and his behaviour 
was such as did not accord with the dreadful state in which he 
then stood.- The Ordinary of Newgate accompanied flie 
prisoners, and was attended to with earnest devotion by Ann 
Hurle^ whose appearance, upon the whole, excited emotion 
of compassion among the spectators^ wlio became at last so 
clamorous, th^t the sheriif, in a loud voice, described to them 
the impropriety of their behaviour, after which they were 
more silent. The caps having been pulled over the foces of 
the sufferers, the cart drew away. — As it was going, she gave 
a scream, and for two or three minutes after she was sus- 
pended, appeared to be in great agony, moving her hands up 
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and dqwn frequently. For eight days she had taken but 
little nourishment, and her feelings, tvhile attending the con- 
demned sermon, preached on Sunday, were so great, that she 
was several times deprived of sensation, and supposed to be 
dead. Her father, mother, and other relations, were with her, 
during the gloomy hours of sadness that preceded her fate, 
the whole of whom she embraced for the last time. A peti- 
tion was presented to his majesty in her behalf; and an answer 
was returned^ that she need not entertain hope of mercy, her 
crime being of that magnitude that admitted of no other alter- 
native than the execution of the law. After the bodies had 
hung the usual time, they were taken down, placed in shells, 
and delivered to their friends. The gallows, upon thk occa- 
won, was erected upon a new construction, at the upper end 
of the Old Bailey, near St. Sepulchre's Church. It is in the 
form of a triangle, and is to be used instead of the old drop. 
The numerous spectators commisscrated the sad fate of Ann 
Hurle; while that o( Methusalah Spalding^ executed at the 
same time for an unnatural crirfie, excited sentiments of ?i very 
diflferent description . 



DUMONT. 

PuBLissED jy THE Year 1799. 



After baving considered olTenccs as diseases in the boiiy 
politic, we are led by analogy to consider, as remedies, the 
modes of preventing and repairing tbcni. 

Tliese remedies may be arranged under four heads : 

1. Preveotive remedies, 
S. Suppressive remedies, 

3. Satisfactory remedies, 

4. Penal remedies, or pnnishments. 



Extravagant Punishments. 

If the evil of the punishment exceed the evil of (be offence» 
the legislator will have produced more suffering than he has 
prevented. He will have purchased the exemption from ww 
evil, at the price of a greater evil. 

Place two tables before you; one representing the eviLof 
the offence ; the other the evil of the punishment. 

The evils produced by a penal law are, 1st. The evil of co- 
ercion. It imposes a privation more or less painful according 
to the degree of pleasure which may be given by the thing 
prohibited. 2dly. The sufferings occasionedby the punish- 
ment, yfhen the offenders are punished. 3dly. The evil of 
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fipprehension^ suffered by him who has violated the law, or, 
who fears that he will be accused of having violated it. 
4thly, Evil of false prosecutions : this incouvenience, at- 
tached to all penal laws, is particularly attendant upon obscure 
laws, and offences of imaginary evil : a general antipathy 
produces an alarming disposition to prosecute and condemn 
upon suspicions or appearances^ 3thly, Derivative ^vil, 
suffered by the relations or friends of him who is exposed to 
the rigor of the law* 

Such is the table of evil, or of the expense^ which ought 
to be considered by the legislator every time he enacts a 
punishment* 



Of the ProporI'ion between Crimes and 

Punishments. 

Adsit 
iiegula peccalis quee pcenas irroget cequas ; 
Nescuiica dignum^ horribili §ectereflagello, 

Ilor. L. l.Sat. 111. line 118. 

Montesquieu perceived the necessity of a proportion be- 
tween crimes and punishments : Beccaria insisted upon its 
importance i they however, have ratlicr recommended than 
explained it. Let us endeavour to give the chief rul(?s of this 
moral arithmetic. 

First RiJle. — Lei the evil of the punishment exceed the^ 
advantage of the offence. 

To prevent the offence, it is necessary that the repulsive 
motive sliould be stronger than the attractive motive : mor^" 

Ff 
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fear ought to be excited from the punishment, than desire 
from the crime. 

Second Rule. — The severity must be increased as the 
certainty is diminished, 

No person engages in crime, but from the hope of impu* 
nity: if the punishment consisted merely in depriving the 
offender of the spoil Avhich he has gained, and this punish- 
raent were invariably inflicted, such crimes would no loiiger 
exist. i 

'The more the .certainty can be increased, the more the 
severity may be diminished. , 

Punishment ought to be inflicted soon after the crime is 
committed : the impression upon the mind is weakened by the 
distance: and the distance of the punishment adds to its 
uncertainty, by giving new chances of escape. 

Third Rule. — If two offences happen to concur^ the most 
injurious ought to he subjected to the greatest punishment. 

Two ofTcnqes may be said to concur when a man has the 
power and the inclination to commit both.' — A robber may 
content himself with robbing; or he may begin by assassina- 
tion, and end by robbing. The assassination ought to be 
punished with greater severity than the robbery. 

This rule would be perfect, if every portion of evil were 
attended by a correspondent portion of punishment. When 
the punishment for stealing iQw pounds, is the same as for 
stealing twenty pounds, who would steal the smaller sura ? 
An equal punishment for unequal piBfences is oflLcn a motive 
in favour of the greater ojBfence. 
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Fourth Rule. — The greater the offence^ the more severe 
vnay be the punishment adopted for the chance of its pre • 
'Mention. 

Punishment ig a certain expense for the purchase of an 
uncertain advantage : to apply great punishments to small 
offences, is <o pay extravagantly for the chance of exemption 
from a trifling evil. 

Fifth Rule. — The same punishment ought npt^ without 
exception^ to be injlictedfor the same offence,^ upon different 
delinquents : but circumstances which injluence the sensibiUti/ 
ought to be taken intS consideration. 

The same nominal punishments, are not the same real 
punishments : age, sex-, rank, fortune, and many other cir- 
cumstances, ought to modify the punishment for offences of 
the same nature. 

There is no necessity to weigh the proportion with mathe- 
matical precision, so as to render the laws subtle, complicated 
and obscure. Conciseness and simplicity are to be first con- 
sidered. Something of the proportion may be sacrificed to 
make the punishment more awful, more adapted to excite a 
sentiment of aversion from vices which lead to crimes. 



Of the Choice of Punishments. 

A punishment, to adapt itself to' the rules of proportion 
which we have established, should have the following qua- 
lities. 

r. It ought to be susceptible of increase and diminU' 
tion^ so as to conform itself to the variations in the degree of 
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offences. The chronic punishments, such as imprisonment 

and banishment, eminently possess this quality. They are 

divisible into portions of different magnitude. It is the same 

with rpspect to pecuniary punishment. 

^ ■ '\ 

2. Unifonm. — It is necessary that, a quantity being given, 

it should be the isame to different offenders guilty of the same 
oflence, so as to correspond with their different degrees of 
sensibility. This requires attention to be paid to age, to sex, 
io condition, to fortune, to the habits of* individuals, and to 
many other circumstances ; otherwise the same nominal 
punishment, being too great for one, too small for another^ 
may exceed or fall short of its object. A fine fixed by the law, 
can never be an uniform punishment, according to the diffe- 
rence of fortunes. Banishment may be attended with the 
same inconvenience : for one too severe ; for another too 
mild. 

S. Commemurahle . — If a man have two offences in con-r 
templation, the law ought to give him a motive to abstain 
from the greatest. He will have this motive, if he can see 
that ihQ greatest offence will draw' down upon him the great- 
est punishment. It is necessary then that he should be able 
to compare these punishments with each other, to measure 
their difi'crent degrees. 

There are two modes of attaining this object, ist. By 
adding to a certain punishment another quantity of the same 
soit : for instance, to five years imprisonment for such an 
offence, two yea^rs more for such an aggravation . 2dly. By 
adding a punishment of a different kind ; fbr instance, to five 
y^ars imprisonment for such an offence, a public ignomii^ 
for such an aggravation. 

4. Analogous to the offence, the punishment will in>- 
print itself on tlje memory, it will present itself more forciWv 
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""■^f ioihe imagination, if it have a resemblance, an analogy, a 
^ 'l cainmori character with the offence. The law of retaliation is 
^^j admirable in this respect, " eye for eye, tooth for tooth,'* &c. 

I ^he most dull understanding is capable of connecting theses 
.1 ideas. But retaliation is rarely practicable, and, in many 

I cases, it would be a punishment too expensive. 

There are other modesr of analogy. Search, for instance, 
for the motive in which the offence originated : you may 
generally encounter the ruling passion of the delinquent, and 
may, according to the prpverbial expression, punish him in 
the offending part. The offences of avarice will be properly 
punished by pecuniary punishments, if admissible f]f:om the 
situation of the delinquent :— offences of insolence by humi- 
liation : — offences of laziness, by labour or compulsory inacti- 
vity*, 

5. Ea:qmplari/.—A real punishment, which is not an appa- 
rent punishment, is lost to the public ; the great art consists in 
augmenting the apparent punishment, without augn^enting 
the real punishment. This is attained either by the choiqe 
of the punishments, or by the striking solemnities attendant 
upon their execution. 

The Auto de FPs would have been one of the most useful 
inventions of jurisprudence, if instead of being for acts of 
faith, they had been for acts of justice. What is a public 



.^tr^ontcsquieu has suffered himself to be dazzled, when, from 
a single perception of this quality in punishments, he thought 
that all arbitrary punishment might he taken away. ^^ It is the 
triumph of liberty," he says, " when criminal laws derive eadi 
punishment from the particular nature of the crime : all that is 
arbitrary is at an end : the punishment does not depend upon the 
caprice of the legislator, but upon the nature of the thing ; and.it 
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execution ? it is a solemn tragedy which the legislator pre* 
sents to the assembled community ; a tragedy truly impor- 
tant, truly pathetic, by its sad reality, and by the grandeur r 
of its object; the dress, the scene, the decorations, cannot be r^ 
tod much studied, because the principal effect depends upon r*^ 
them. The tribunal, the scaffold, the robes of the officers of ^^ 
justice, the garments of the culprits themselves, religious cere- ^ 
monies, retinues of all sorts, every thing ought to bear a seri* 
ous and mournful character. Why should not the exe- 
cutioners themselves be covered with a mourning crape ? it 
would augment theterror of the scene, and protect these useful 
servants of the state from the unjust hatred of the people. If 
the illusion be undiscovered, the whole might pass in efiigy. 
The reality of punishment is necessary only to support the 
appearance. 



] 



6. Economical. — The punishment ought to be economical; 
that is, it ought to have only the degree of severity which is 
absolutely necessary for attaining its object. Every thing 
which exceeds the necessity is not only so much superfluous 
jBvil, but produces a multitude of inconveniences that defeat 
the ends of justice. 

Pecuniary punishments possess this quality in an eminent 
degree, because all the evil felt by him who pays, converts 
itself into advantage for him who receives. 



is not man that commits violence upon man." — L. xii. chap. 4* 
The same page contains a striking example of the errors into 
which he is led by this false idea: for offences agaitist religion, he 
proposes religious punishmeats ; that is to say, pnnishments which 
shall have no eSect; for to punish sacrilege, in an impious man by 
expulsion front the church, is not to punish 1dm ; it is to take from 
him a thing iipon which he sets no value. 
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7. Remissible. — The punishment ought to be remissible. 
ti^ requisite that the suffer lug should not be absolutely irrepa- 
iblein cases in Mvhich it may happen to be di^oovered, that it 
as inflicted without lawful cause. So long as proofe are sus- 
ptible of imperfection, so long as appearances may be deceit- 
I9 soloDgais men have no certain criterion for distinguishing 
ithfrom falshood, one of the first securities which thiey 
ciprocally owe to each other, is not to admit, without abso- 
te necessity, punishments absolutely irreparable. Have we 
t seen all the appearances of the crime heaped upon the 
ad of the accused, where innocence has been proved when 
was too late to do more than lament over the errors of a pre- 
mptttous precipitation ? Feeble and short sighted as we are, 
i judge as limited beings, and punish as if we were infallible. 



1. To these important qualities of punishment, three other 
lalities, of less extensive utility may be added, and which 
ight not to be neglected if they can be attained without 
jury to the great object of example. It is one quality of 
inishment to be able to serve in reforming the delinquent ; 
do not say only by the fear of a repetition of the punish* 
ent, but by a change in his character and in his habits. 
ie shall attain this end by discovering the motive which 
roduced the crime, and by applying a punishment which 
nd&to enfeeble this motive. A house of correction for this 
irpose should be separated for delinquents of diflferent 
asses ; to that diflferent modes ofeducation may be adapted 

their different moral states. 

2. To take away the power of injuring, — This is an end 
hich lAay be more easily attained than the correction ofde- 
nquents; Mutilations, perpetual imprisonment, have this 
fi^ct: but the spirit of this maxim leads to an excessive 
gour in punishment. To this may be traced the frequency 

capital punishment. 
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If cases can be found in which the power of injuring can W 
destroyed only by taking away life, they are very extraor^ la i 
dinary cases ; for instance, in civil wars, when the name of a 
chief, so long as he lives, is sufficient to inflame the passions 
of a multitude : and even death, applied to actions of such a ^ 
problematical nature, should be considered rather as an act of ^i 
hostility than as a punishment. td 

S. To furnish a recompence to the injured |?flr(y isan* *^ 
other useful quality in a punishment. This is a mode of pro- « 
ducing two effects at the same time ; to punish an offence, and ' 1 
ti) repair it ; to take away all the evil of the first order, andj 
to tranquillize all the alarm. This is a characteristic advan- 
tage of pecuniary punishments. 

I sha;ll conclude this chapter with a general observation of 
great importance. In the choice of punishments the legis" 
tutor ought carefully to avoid those which offend established 
prejudices. If a decided aversion be formed in the mind of 
tile people, against any kind of punishment, although it pos 
scss every other requisite quality, it ought not to be admitted 
into the penal code, because it will produce more evil than 
good. At first it is an evil to inflict the public with a pain* 
ful sentiment by the establishment of an unpopular punish- 
ment. It is not the guilty alone whom it punishes : but tbc 
most innocent and mild members of the community endure 
a very real although nameless punishment, in the wounds 
which violence and tryanny inflict upon their sensibility. 
What can result from conduct so little founded in judjgment, 
but that the contempt, shewn by the legislator for the public 
sentiments, is secretly reflected upon himself? He loses the 
assistance voluntarily lent by society to the execution of a law 
which it approves ; it has the people no longer for an ally, but 
an enemy : some endeavour to facilitate the escape of the guil- j 
ty ; others are scrupulous with respect to prosecuting : wit- i 
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Besses are unwilling, and suppress the truth : a banefiil preju- 
dice insensiblj increases; >vhilst shame and reproach are 
attached to the execution of the law. The generalf dis$atis<- 
fection may be carried to a greater extent : it sometimes 
bursts forth into open resifet^-nce either to the officers of 
justice, or to the execution of the sentences. Success against 
authority appears to be a victory to the people ; and the 
unpunished delinquent, triumphs oyer the feebleness of the 
bnmiliated laws. 

It is by the bad choice of punishments that they are 
almost always tendered unpopular. The jnore the penal 
cod^is conformable to the rules which we have laid down, 
the more it will insure the enlightened esteem of intelligence, 
and the sentimental approbation of the multitude. Punish** 
mcnts so framed will be found to be just and moderate : we 
Aall above all be struck with their fitness; with their analogy 
to the offences ; with that scale of gradsLtion, in which we shall 
see an aggravated offence correspond with an aggravated 
punishment, an extenuated offence with an extenuated 
punishment. This kind of merit, founded upon domestic and 
familiar notions, is intelligible to the meanest understanding. 
Nothing is more ptoper to give the idea of a paternal govern- 
ment, to inspire confidence, and to make the public opinion 
go hand in hand with authority. When laws are approved 
by the people the chances of escape arc reduced to their 
lowest term* 



^ 



T 

f This titled from page 216, instead of being Dumoxt^ ouglit to 
hare been Bextham. The Extracts are taken from a work enti- 
tled '* TraitSs de Ugislation^ par Mr* J Premie Bentham* Jurist 
consuite Angloh publies en Francois par E. Dumont de GenhoSj 
i'upris Us manuscrits confih par VAut^r, 



J 



SSa BENTHAM. 



EXAMINATION OF SOME COMMON ^ 

PUNISHMENTS. I 

■ 

JfxFTER examining 1st, Afflictive punishments : Sdly)Iiide« j^ 
lible punishments : and Sdly, Ignominious punishments, be i^ 

proceeds to 

» • 

Chronic Punishments. 



I 



' Chronic punishmentS'^BBLmshmenty Imprisonment, ate fit 
for many offences, but require particular attention to the 
circumstances which have influence upon the feelings : banish- ^ 
ment, if inflicted without discrimination, is a very unequal 
punishment : its effect depends upon condition^ and upon for- | 
tune: some have no cause of attachment to their country: i 
others will be in despair upon being transported from their i 
property and from their home : some have a family ; others are '. 
unmarried and childless ; to some it will be the destruction of vl 
every hope ; to others an escape from creditors. The consi- * 
derations of age and sex are also of great importance : for these i 
Reasons much must be left to the dkcrelioB of the ju^ge. ( 

r 

The English, before the independence of America, were ^ 
accustomed to transport to the colonies a numerous class of 
offenders : this transportation to some was slavery, to others a * 
party of pleasure. A wretch , desirous to quit his country, 
would, to obtain a conveyance, commit a crime. The most 
industrious settled themselves in their place of exile : the 
most abandoned, unable to exist by robbery ia-» couniry 
where escape was impossible, soon returned to an ignominioii9 
death. Once condemned and transported, they wereforgotteur 
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was interested in ki|owiiig>vheiher they died of hun^f 
lis&ise ? As example the whole was lost : the ]>rincipai 
was entirely neglected. This object is equally flrus^ 
by the modern mode of transportation to Botany Bay : 
tended with all the evils of panishment, and is without 
its advantages. 

lat an absurdity, whiit a madness would it be to o9cr an 
shment abroad by saying that it was a reward for crime ! 
ansportation must present itself to the mind of mtuiy in 
B, as an advantageous offer of which they can profit only 
ikedness. Thus the law, instead of counteracting the 
tion, frequently adds to its force, 

6 prisons, it is impossible to judge of tRe propriety'' of 
misl^ment, until every thing which relates to their struc- 
md to their interior government is understood . Pr isotis 
jral, contain every thing likely to pollute the body and 

the mind. Examine them merely as tlie abodes of 
ity : the faculties of the prisoners languish, and become 
ted from disuse : their organs, no longer pliant) are para- 
injured in their character, and interrupted in their 
of labour, they are goaded by misery into crime : 

under the subaltern despotism of persons, who are 
lly depn^ved by tlic sight of wickedness and the prac- 

tyranny, these unfortunate men may be exposed to a 
ad unknown sufferings, by which they are emb^tered 
; society, and hardened against punishment. 

moral point of view, a prison is a school in which 
arns, by the most certain means, that every attempt t(} 
; virtue is vain and idle. Spleen, revenge and want, 
5 at this education of perversity. Emulation becomes 
rent of crime. The ferocious inspires others with 
>eity ; the cunning, with his tricks ; the debauched,^ 
is licentiottsnesB. Every thing that c^n debase th« 
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heart antl the imagination is the nesQiurce of their despair t 
united by a common interest, they mutually aid each other 
in shaking off the yoke of shame. Upon the ruins of social 
honour a false honour arises, composed of deceit, of iatiepi* 
dity in opprobrium, of forgetfulness of the future, of enmity 
against the human race. Jt is thus that our unfortunate 
fellow creatures, who might have been restored to virtue and 
happiness, pride themselves ^po,^ the heroism of crime and^ 
the sublime of wickedness. 

A criminal, after having completed his term in prison, 
ought not, without precaution and trial, to be restored to 
society : he ought not to be permitted to pass immediately 
from a state of inspection and of jcaptiyity (o unlimited 
liberty ; to be at once abaiidoned to all tjhe temptatiojis of I 
loneliness, of misery, and of. desire sharpened by longpriva^ ' 
tion. i' 



Capital Punishments*;. 

The more we examine tlie punishment of death, the mare 
wc shall be induced to adopt the opinion of Beccaria. This 



* PEINES CAPITALES. 

Fins on examine la peine de iiort, plus on est porte 4 adopter 
r opinion de Beccaria. G*i 9ujet est' ^1 bien discute dans son 
ouvragc, qu'oii peut se dispenser de Je traiter aj>res lui^ Ceazqui 
▼eulent voir d'un coop d'oeil tout ce qu^on pent dire pour et conbre^ 
n'ont qu'a ^a^courir la table des qualites qo-'on doit chercher dans 
les peines. (^Voifez chap, ^ .) 

D'ou peutvenir la f ureur avec iaquclloonaprodiguecettepeinei 
C'est un effet du resscntlment qui sc^ porte d^abord rers la plus 
^tande rigueur, et d'une paresse d'esprit qui fait trdUTor dans la 
#estrnction rapide des cpnpable.s le grand avantage de n'y plo$ 
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subject is fio.irell discussed in his work* that there is scarcely 
any necessity for further investigation : they who are de- 
sirous to see at one view^ all that can be said in favour and in 
opposition to it, have only to look at .the table of qualities^ 
which punishments ouffht to contain *. 

• 

The infliction of this punishment originated in resentment^ 
indulging itself in rigour; and msloth, which, in the rapid 
destruction of offenders, found the great advantage of avoid- 
ing all thought. Death! always death! this requires neither 
the exertion of reason, nor the subjugation of passion. 

If it be said that death is necessary to prevent an assassin 
from repeating his crimes, it must be remenabered, that, for the 
same reason, mqn who are insane and outrageous, from whom 
society has every thing to fear, ought to be destroyed. If we 
can ensure ourselves against these, why not against the others ? 
If it be said that death is the only punishment which can 
prevail over certain temptations to commit homicide, it must 
)be rememljiered, that these temptations can originate only in 
enmity or desire : must not these passions, from their very 



penser. La mort! toujours la mort! cela no demande ni medita- 
tion de genie, ni resistance aux passions. II ne faut que s'abandon- 
ner pour aller jusquel^ d'un seul trait. 

IMra-t-on que la mort est necessaire pour 6ter k un assassin U 
pouToir de reiterer ses crimes ? Mais il faudroit, par ]a m^mc 
raison, faire perir liEiS fr^netiques, les enrages, dont la societe a 
tout k craindre. Si on pout s' assurer de ccux-ci, pourquoi no pour» 
roit-on pas s'assurer dcs autres ? Dira*t.on que la mort est la seul6 
peine qui puisse I'emporter sur certaines tentations de commettreun^ 
homicide? Mais ces tentations ne'peuvent yenir que d'inimitie on 
de cupidite. Ces deux passions nedoiviBnt-clles pas par leutpropre 

* Ante page, 219. 
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natBre, dread humiliation, iitdigence, and captivity, morf 
than death ? 

I should astonish my leaders, if I were to expose to tbem 
the penal code of a nation, celebrated for its humanity and 
its intelligence ; we might there expect to find the greatest 
proportion between offences and punishments ; but, what- 
eyer may be our expectations, vffi should see this prc^ortion 
continually violated, and the punishment of death inflicted 
upon the most trifling offences. The consequence is, that, 
the sweetness of the national character being in contradiction 
to the laws, the manners triumph and the laws are eluded : 
they multiply paid(His, they shut their eyes upon offences, 
their ears to proofs ; and the juries, to avoid an excess of seve- 
rity, frequently fall into an excess of indulgence : the result is 
a penal system, which is incoherent and contradictory, which 
unites violence to feebleness, and, depending upon the humour 
of the judge, varies from circuit to circuit, being sanguinary 
in one part of the island, and merciful in another. 

nature redonter rhumiliation, I'lndigence, ct la captivite plus que 

la mort ? 

J'etonnerois les lecteurs si je leur exposois le Code penal d'una 
Ration celebre par son humanite et parses lumieres. On s'atteo- 
droit a y trouTer la plus grande proportion entrc les d^lits ct les 
peines : oii y yerroit cctte proportion contiaueilement oubliee on 
renTCrsee, et la peiad'de mort prodiguee pour les delits les moins 
graves. Qo'en arrive^ t41? la douceur du caractere national 
etant en contradiction avec les lois, ce coat les nuEars qui triom* 
pbent, ce soiit les lots %«! sont eludees : on ninltiplie les pardoos, 
on ferme les yeux sur les detito, on se rend trop difficiles snr les 
temoignages; ctks Jures, pour ^Titer un exces de severite, torn. 
heat souTent dans un exces d'indttlgcace* De U resulte un systenw 
penal incoherent, contradiiciteisc,. unkant ]# violence a lafmblesse, 
dependani de Phameur d^iin Jnge, Tariant de circuit en circutt, 
quelquefois sangiiuiaire, quel^^iiefais aah 
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This tcork contains various enquiries upon the prevention 
of crime*. — In the chapter on the culture of benevolencei 
the author saysy 

If tbe legislator be desirous to inspire humanity amongst 
the citizens, let liim set the example; let him shew the 
utmost respect not only for the life of man, but for every 
circumstance by which the sensibility can be influenced, 
^nguinary laws have a tendency to render men cruel, 
either by fear, by imitation, or by revenge. But lliw» 
lictated by mildness humanize the manners of a nation and 
the spirit of government. 

The legislator ought to interdict every thing which can lead 
io cruelty* The barbarous spectacles of the gladiators, intro- 
duced in Rome towards the later times of the republic, contri* 
buted without doubt to give to the Romans that ferocity which 
they displayed in their civil wars. Will a people, accus-' 
tomed to despise human life in its sports, respect it amidst the 
fury of passion? 



* Je Tais proposer les moyens indirects par lesquels on peut * 
influer sur , la volontd son ^ la forme de pro blames politiques our 
moraujc, et j*en montrerai la solution par divers exempies. 

I. Problime. Detoumer le cours dcs desirs daogerease, et 
dinger les inclinations vers les amusemens les plus conformes k 
riot^rSt public. , . 

II. Faire en sorte qu'un desir donn^ se satisfasse sans preju^ 
dice, ou avec le moindre prejudice possible. 

III . Eviter de fournir des encouragemens anx crimes. 

IV. Augmenter la responsibility des personnes k mesure qu'ellev* 
loot pins expos6es k la tentation de nuire. 

y. Diminucr la sensibility k P^gard de la tentation; 
\h Fortifier Pimpression des peines sur imagination; 
VII. Faciliter la connoisance du corps du d^lit. 

f Chap, xvi' rob 8. 
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In his chapter upon the pozcer of pardoning, he sdy.i^ 

The severity of punishment must vary inversely as the cer* 
tainty of its being inflicted. 

What can be said of a power established to render punish^ 
ment uncertain ? such is, however, the immediate consequence 
of the power of pardoning. 

In society, as with individuals, the age of passion precedes 
the age of reason. The first penal laws were dictated by anger 
and revenge. But when these barbarous laws, founded upon 
caprice and antipathies, begin to shock an enlightened public^ 
the power to pardon, offering a protection against the rigour of 
sanguinary laws, becomes a comparative good ; and is adopted 
without any examination of the evils entailed by thi&pretended 
remedy. 

When laws are too severe, the power of pardoning is a 

corrective ; but this corrective is a new evil. Enact good 

laws, and break the magic wand by which they are paralized. 

If the punishment is necessary, it ought not to be remitted : if 

, it is not necessary, it ought not to be pronounced. 

VIII. Emp^jcher un delit en donnant a plusieures personncs 
un interSt a Je prevenir. ^ 

IX. Faciliter les moyens de reconnoitre et retrouver Ics indi* 
▼idus. , 

X. Augmenter pour les delinquans la difficult^ de reyasion. 

XI. Diminuer I'incertitude dcs procedures et dcs peines. 

XII. Prohiber les^ delits acce^oires pour prevenir Ic d^lit prln* 
cipal. 

Apres ces moyens, dont I'objet est special, nous en indiquerons 

, d'autres plus generaux, tels que la culture de la bienveillance, la 

culture dc I'honneur, Temploi du mobile dc la religion, Tusag^ 

*qu'on peuttirer de la puissance de I'instruction ct de cellc de Teda* 

cation, — Chap. Hi, VoL 3. ' 
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PCMLXSHED ABOUT T^S YeAR 1785. 



TABLE I. 
HOME CIRCUIT. 

TAL AccoiTNT OP PRISONERS Bumt in the hand — Whipped- — 
Acquitted — Discharged by Proclttmation-^OT against whom Bills 
have been returned Not found — in the Counties of Hertford, 
Essex, Kent, Sussex, and Surrey, for se?en Years, from the 
iTear 1764 to 1770 Inclusive. 
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TABLE IL 

An Acro'jBt of the onniber of Prisoners Tried and AequUUd — of Prison 
Conrictcd and Sentenced to be Mwmi m tiU Hmad and DiMckmrgtd^of Pi 
sonen Sentenced to be Whipped md Di$duBrg€d-~9Bd of PriBoners Jh 
charged hf Froctomofton— at the sereral Aadiet and Gancnl Gaol De|tTeri 
held in and for the several Coonties and Cities within the OxroM> Ciacu: 
for Seven Tean, ending at Michatliitt 1771. 
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TABLE II Continued. 
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TABLE III. 

An Account of the Number of Criminals Condemned to Death; 
Executed; and Sentenced to Tran>^i)oriation ; with their respec- 
tire Ofieuces: from che Y^ar 1750, to 177^ Inclusive; within 
the several Counties, &c. in the Norfolk Ciiicuit. 
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2 


3 8 








13 


3 


15 


,12 


2 


V 


29 


1760 




5 


3 3 








11 


3 


11 


15 




1 


27 


1761 


1 


1 


2 2 
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TABLE IV. 

An Account of the Number of CrimiDals Condemned to Death ; 
Executed; and Sentenced to Transportation ; with their respec* 
tvre Offences: from the Year 1750) to 1772, iDclusife; within 
the seTeral Counties, &c. in the Midland Circuit. 
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Tot. 
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30 
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TABLE V. 
Fbloms ddiTered from Nbwgate to be Transported. 


t. S S 

Sessions, c. & «>' 

• 

1773 January 10 19 3 
February 8 24 9 
April 16 24 19 
IWay 10 29 14 
July 14 49 6 
September 11 24 
October 10 17 S 
December 10 15 9 

89 201 77 


1 

• 

6 

14 

5 

6 

SI 


Capital Respites. $ £; 1 So 
Toti^er Session. | 


38 

41 

93 

53 

74 

44 

4 

51 

1 435 


1774. January 4 18 3 
February 16 33 7 
April 15 24 17 
May 6 22 2 
July 14 22 12 
September 22 16 10 
October 8 8 6 
December 14 22 16 

99 165 73 


3 
13 

8 

5 

29 


1 
1 

4 30 

a 1 

1 

1 IS 
10 44 


*"23 
60 
70 
SO 
90 
51 
28 
66 

420 


1775. January 9 29 14 
February 9 20 7 
April 19 17 12 
May 5 9? 
July 6 11 7 
Sej^mbMT 14 20 6 
October 9 10 7 
December 8 'S / 7 

79 125 62 


9 
4 
5 
4 

22 


2 

20 

5 31 


61 
38 
52 
16 
49 
40 
32 
5& 

324 






Great Total 


l]t9 
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TABLE VI. 

Abstract of Sir Stephen Theodore Jansen's Table 
xif Ciindaals Condemned ; Executed ; and Pardonied at the 
Old Bailey, London, from the Year 1749, to 1771 both 
Inclttsive. 





Condemned. 


ExeaUed. 


PardonedfSfc. 


Pence 1749 


61 


44 


17 


1750 


84- 


56 


28 


1751 


85 


63 


22 


1752 


52 


47 


5 


1753 


57 


41 


16 


1754 


50 


34 


16 


1755 


39 


21 


18 


Peace'\ 


428 


306 


122 


Sr W756 


30 


13 


17 


War } 






r 


War 1757 


37 


26 


11 


1758 


32 


20 


12 


1759 


15 


6 


9 


1760 


14 


10 


4 


1761 


88 


17 


5 


1769 


25 


15 


10 


War-\ 








Sr V.176S 


61 


.32 


29 


Peace] 


236 


139 


97 


Peace l764 


52 


31 


21 


1765 


41 


26 


15 


1766 


S» 


20 


19 


1767 


49 


38 


27 


1768 


54 


27 


27 


17<S9 


7i 


24 


47 


1770 


91 


49 


48 


1771 


60 


34 


86 


• 


457 




884 


Total 


1121 


678 443 
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» Table YI ConHnued. 

The respective Offences. 
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Shop-lifting, Riot, 
and 12 other Crimes. 

Defrauding 
(. redltors. 

Returning from 
Transportation. 

Coining. 


Tol 


Sentenced to death - 


81 


fOS 


38B 


90 


95 


11 SI S 240 


IK 


Executed 


T8 


118 


S51 


83 


71 


10 88 3 109 


61 


Pardoned, Transported, 
or died in Coal 


'!• 


90 


111 


68 


S4 


1 9 131 


4^ 



Of the hundred and twenty Sessions in the fiAeen Years 
Peace ('"ighl in a Year) only one was Maiden; in 1749. < 
the sixty-four Sessions in the eight Years of war, nine wc 
Maiden. 

Sir SUphen intending a list only of those who were co 
demned to die, has not in his table a column for transport co 
victs. But at the bottom of the sheet he notes that there we 

Transported for seven or fourteen years - Si 99 

To which number he adds 

Transported by the king's mercy (after receiv- 
ing sentence of death) 401 

Total Transpofis 5600 

The second number of transports 401 is, doubtless, part < 
the number 443, the kst of the three totals above. 

When I referred to this Table in page 9, 1 mention^ thi 
the copper-plate was in my possession^ I tiow add, that if an 
Gentleman, who has leisure and inclination to study the sal 
ject, is desirous of a copy, one is much at his service. 
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TABLE Vli. 
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• This table f togethet with Jsnsen's, gires the total number of executiont 
for thirty-five years past; . 
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TABLE Vlir. 

An Accobnt of the Number 6f Pristmers conTicted of CapiUl 
Crimes in ScoTtAND from 1st January 1768 to 1st May 1782. 
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TABLE VIIi; Conliniicd. 
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TAB L E IX. 

The following ;tahle is not from Howard, but is extracted 
jfrom one pf tho Newspapers of the last year. 



•. Number of Prisoners Tried, tonvicted, Acquitted, and 


Executed, in England and Wales, in the Years, viz. 




1805 1 1806 j 1807 | Total.) 


Tried 


i 455«' 


1 4315 


4346 


13,813 


Convicted - 


2730 


2484 


2468 


7,682 


Acquitted 


1823 


1811 


1878 


5,531 


Executed - 


• (58 


• 57 


63 


188 


^ Of these in London ' 


10 


13 


14 


37 


Number of Prisoners THed, .Convicted, Acquitted, and 


Executed in Ireland, In the Years, v|z: 




1805 


1806 J 1807 { Total.) 


Tried 


2013 


r 1996 


1956 


5,965 


Convicted 


613 


651 


564 


1,828 


Acquitted 


1400 


1345 


1312 


4,137 


Executed 


42 


42 


55 


139 


Of these in Dublin 


3 


12 


21 


« 
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HOLLAND. 

V 

1 

There are few criminals, except those in the rasp'houses 
Jind spin-houses. Of late, in all the seven provinces, seldom 
more executions in a year than from four to six. One reason 
of this, I believe, is the awful solemnity of executidns, which 
are performed in presence of the magistrates, with great order 
and seriousness, and great effect on the spectators. I did not 
see the prociess in Holland i but it was paiticularly described 
to me, and was similar to what I had been witness of in ano- 
ther place abroad. 

The common method of execution for unpremeditated 
murder, is decollation by a broad sword. ' Robberies are ge- 
nerally punished by the halter. For the more atrocious 
crimes, such as premeditated murder, &c. the malefactor is 
broken on the wheel ; or rather on a cross laid flat upon the 
scafFold. But a description of the manner of tliis execution, 
>vhich is finished by a coup de grace on the breast, would not 
?>e agreeable to any of my readers. 

AMSTERDAM. 

In the condemned rooms a criminal is never left alone : 
two prisoners from the rasp-house are always with him to pi^e- 
vent his destroying himself. They rejoice at the service ; 
for if they discharge it faithfully, their reward is an abridge- 
ment of their allotted term. The execution is generally per- 
formed within forty-eight hours after sentence. From a bbbic 
eoRtaining the names and crimes of all ^vho have been exe^ 
cuted at Amsterdam, from January 1693, to the end of 1766,* 
the following state of executions at different periods is 
drawn. 



i 
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From 1693 to 1735 (43 yearu) 288. 
1736 -1745 (10 jrcars) SO. 
1746 - 1766 (21 j^eor*) 28. 

And I have been \idl infonned^ that in the eight yean 
preceding my visit in 1783, only five criminaJs \¥ere exe- 
cuted ; tM'o of them >Yere beheaded, one broke on the wbed, 
luid two hanged. 

LEEUWARDEN. 

In the prison at Leeuwarden several were confined for 
petty offences ; but there has been no execution for fourteen 
years past. 

UTRECHTr 

At Utrecht, in 1776, no prisoners in the Stadt-honst; 
in 1778, no debtors, and only one criminal, and his offence not 
capital: in 1781, no debtors; and out five ofienders, two of 
whom were to be confined to bread and water ; and in June 
1783, only three.prisoners. There has not been an execution 
for the city or province these twenty years. 

HANOVER. 

^ The execrable practice of torturing prisoners is here used, 
in a cellar where the horrid engine is kept. The time for it 
is, as in other countries, about two o'clock in the mornipg. 
A criminal suffered the Osnabrug torture twice about two 
years ago ; the last time, at putting to him the third question 
(the executioner having torn off the hair frpm h^s head, 
l9iiea£|t| &c.) he confessed, and was executed. On.mcli4HM2V 
aions a counsellor and secretary attend, with a doctor an^ 
rargeoQ, an Osnabrug executioner ^ and sometimes the gaoler. 
Ifthe criminal faints, strong salts are here applied to him,i 
and not vinegar, as in some other places. 
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AUGSBURG. 

At Augsburg, the prison is oa the side of a hili^ at the 
back of the town house. It consists of many cachots or small 
rooms, on three different floors. There is one for examina- 
tion, and two for the engines of torture. There are also two 
dark dungeons for such as have been convicted of witchcraft : 
butthey are in a very ruinous condition, and seem to have 
been a long time without inhabitants. — The condemned are 
brought three days before their execution into two light rooms, 
which open into a Roman catholic chapel ; where, however, 
if a prisoner be a Protestant, a Lutheran minister is permitted 
to attend ^iro . 

MUNICH. 

At AJuNicH or Munchen^ there are two prisons for crimi- 
nals. One^ in the town-house, had in it six men and two 
women prisoners *. In a dark damp duhgeon down seven* 
teenstep^y were the in8trumeat3 of torture. 

t * 

Tlie other y La Prison de la Cour^ consisted of about fifteen 
cdls, twelve feet by seven, and a black torture room. In 
this room there is a table covered with black cloth and fringe. 
Six chairs for the magistrates and secretaries, covered also 
with black cloth, aie elevated two steps above the floor, and 
painted black. Various engines of torture, some of which 
are stained with blood, hang round the room. When the 
criminals suffer, the candled are lighted ; for the window^ 
are shut close, to prevent their cries being heard abroad. 



-^ 



* Once a year, viz, on All-saints day, any persons are permitted 
to enter and see the prisoa. Ther« i» a cattom similar t» thii in 
Holland, at the fair time. 
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Two crucifixes arc presented (o the view of the unhappy 
objects. But it is too shocking to relate their diiferent modes 
of cruelty. Even women arc not spared *. 

- • • 

BRUNSWICK. 

The tozDer J or prison for capital offences, is over one of the 
gates. It consists of three rooms, but none of them had been 
occupied for a considerable time. There had been no execu- 
tion for fourteen years. 

DENMARK. 

At the entrance of many towns in Denmark, a Whipping- 
post stands conspicuous ; on the top of which the figure of a 
man is placed, with a sword by his side, and a whip in his 
right hand +. Gibbets and wheels are also placed on emi- 



* This rooin seems much like' the tor tare- room in Spain, de- 
scribed in LimborcWs History of tlie Inquisition^ translated bjr 
Chandler^ vol. II. page 2^1, 4t6. edit. " It was a lalpge under- 
ground room, arched, and the walls covered with black hangiogs* 
The candlesticks were fastened to the wall, and the whole room 
enlightened with candles placed in them. — The inqaisitor and bo- 
tary sat at a table, so that the place seemed 9» theTery mansion of 

death, cTery thing appearing so terrible and awfaU" 

I 

+ Would not some public intimations of the punishment to fol- j 
low crimes be useful also in England ? Notwithstanding the num- 
bers of iishermen and loose boys about Amsterdam, the Hague, 
and Schevelin, their public walks and beautiful plantations remain 
uninjured; which is owing, partly to the strictness of the police, 
and partly to the warnings given by p/ac^r/^ painted on boards, 
and hung up m diiferent plajces, with representations of whipping, \ 
cutting off bands, &c. i 



HOWARD. 347 

nences, on ^hich the bodies of malefactors are sometimes li^ft 
after eitecutioti, to deter others from their crimes. 

' The place of execution is out of the citj^. Decollation is 
i^ckonedf more honourable by the sword thaii by the axe. 
This is the common mode of execution ; but of some more 
Keitfousr crimes the punishment is breaking on the wheel ; and 
in executing this on state prisoners, it has been th6 practice 
sometimes to begin with cutting off their fight hands.— Xftet 
the sentence of a criminal is confirmed, he is allowed time to 
prepare for death, from eight to fourteen days, as the chap** 
lain attending him thinks necessary. He is confined in a cell 
(or dungeon) at night, but is allowed to be in an upper room 
in the day* 

Executiohs are rare. A great number for child-murder are 
€6ndemned to work in spin-houses for life, and to' be whip* 
.ped annually on the day when, and the spot where, the 
crime was committed. This modiei of punishment is dreaded 
•more than death, and since it has beeii adopted has greatly 
prevented the frequency of the crime.— The punishment for 
grand-larceny has been, since 1771, whipping and' slavery for 
fife. 

FRANCKFORT. 

The prison called lA Tour de St. Catharine was empty. 
Here is a lightsome room, to which criminals are generally 
brought from the great guard prison, just before their execu- 
tion. The men are hanged, and the women beheaded ; but 
executions are very rare in this city. 

SWEDEN. 

The general mode of execution is by the axe. Women are 
beheiid61 on a scaffold, which is aflerwardi set on fire at the 
four corners, and consumed with the body. Tbe present Ifing 

L 1 
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has humanely abolished all torture, and ordered a dark cellar 
applied to this purpose in the great prison, to be bribed up*. 

RUSSIA. 

There is no capital punishment for any crime but treason: 
but the common punishment of the knobi is often dreaded 
mote thaA death, and sometimes a criminal has endeavoured 
to bribe the executioner to kill him. This punishment seldom 
causes immediate death, but death is often the consequence 
of it. • 

The governor of the police at Petersburg was so kind as 
to fix a time for shewing me all the instruments commonly 
used for punishment — the axe and block — the machine (novf 
out of use) for breaking the arms and legs — ^the instrument for 
slitting or lacerating the nostrils — and that for marking crimi- 
nals, (which is done by punctuation, and then rubbing a black 
powder on the wounds) — the knoot whip-^and another called 
the cat, which consists of a number of thongs from two to ten. 
The knoot whip, is fixed to a wooden handle a foot long, 
and consists of several thongs about two feet in length twisted 
together, to the end of which is fastened a single tough thong 
of a foot and a half, tapering towards a point, and capable of 
being changed by the executioner, when too much softened 
by the blood of the criminal. 

August 10, 1781, 1 saw two criminals, a man and a woman, 
sufier the punishment of the knoot. They were conducted 
from prison by about fifteen hussars and ten soldiers. When 
they arrived at the place of puivishment, the hussars formed 



* The gaoler told me, that agreeably to the king's order, the 
door^way had been l^ricked up. On my insisting to see the wall 
that I might be assured of the fact, I found the cellar still open. 
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themselves into a ring round the whipping-post, the drum 
beat a minute or two, and then some prayers were repeated, 
the populace takitig off their hats. The woman was taken 
first ; and after being roughly stript to the waist, hor hands 
and feet were bound with cords to a post made for the purpose, 
a man standing before the post to keep the cords tight. A 
servant attended the executioner, and both were stout men* 
The servant first marked his ground^ and struck the woman 
five times on the back. Every i»troke seemed to penetrate 
deep into her flesh. But his master thinking him too gentle, 
pushed.him aside, took his place, and gave all tlic remaining 
strokes himself, which were evidently more severe. The wo- 
man received twenty-five,- and the man sixty: I pressed 
through the hussars, and counted the number as they were 
chalked on a board. Both seemed but just alive, especiidiy 
the man, who yet had strength enough to receiye a small 
donation with some signs of gratitude. They were conducted 
back to prison in a little waggon. I saw the woman in a 
very weak cohditioh some days after, but could not find the 
man any more. 

FLORENCE. 

In Florence are two prisons*. In the great prison^ 
Palazzo degV Otto, were only twenty prisoners. Six of them 
were in the secrete chambers, which are twenty-one strong 
rooms. None of the prisoners were in irons. They had 
mattresses to lie on. Their bread was good. In the torture 
chamber, there was a machine for decollation, which pre- 
vents that repetition of the stroke which too ollen happens 
when the axe is used. 



* Dr. Targiont, who had an order from his Royal Highness 
to inspect the hospitals, and report what beneficial improvements 
might be made in them, accompanied mc in visiting these prisons. 
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In this dfjr, as in most puts of Italj, is a Comfraiermi€ 
ddla ndsenearduij caBcd S. Criatammdi Horemiim: as many 
of Florenttnecxtiactioii were tiiefiMuiilefs. Tbis institation 
is ancient, fiir the chnrcli ci S. Gio Batata DecoUtd^ to* 
longed totbem in 1450. It co n s is ts of about seventy, diidlj 
nobles, of the best families. AAer a prisoner is oondcnuiedy 
one or two of them come to him the nudmigki bcfiMe his exe* 
cntion, inform him of the sentence, and continue with hna 
till hisdeath. Thej, with the confessor, exhort and ccMnfoit 
"him, and giTC him his dioice of the most delidoosfood. AH 
the fraiemiiy attend the execution, dressed in wMte.' ' Whed 
ibe prisoner is dead, they leave him hanging till the evening; 
thenoneofthefratemity, generally a noUe, cnts^Iiim down, 
/and orders Iiim to be conreyed to the burying-plaoe which 
they have appropriated to malefactors. I was there the 
twenty-ninth of Ajignst, the only day in the year when this 
buiyii^-place is opened to the pidUic. Adjoining to an de^ 
gant church is a qhapd, which makes one side of a court, and 
on each of the dthn thru& sides, is a portico supported by done 
pillars. In the middle of the pavement * of the front portico 
the women, and in one o£ the side porticos the men arc buried. 
The latter are interred in the -same dress in which they wer? 
banged ; for in Italy, coffins are not in general use« 



♦ Here are marble stones, in which are circular apertures for 
the interment of those that are executed. Round these stones i* 
inscribed. 

' ' . . - ■ * • 

^^ DonUae, cum veneris judkoFey 
" NoU no9 condemn0reJ^\ . 

Lordj when thou shait come tojudgey 
do not condemn us. 



HOWARD. 851 



GENEVA. 

Here, as in the Swissr cantons, men and women are kept 
separate. For some years past, no capital punishment* If a 
criminal flies from justice, they call him in form three days : 
and after that execute him in effigy J 

. ANTWERP. 

In the prison at Ant weri* there are two rooms for citizens ; 
and up stairs there is a cage, about six feet and a half square, 
into which criminals are put before the torture. A criminal, 
while h|e suffers the torture, is clothed in a long shirt, has his 
eyes bound, and a physician and surgeon attend him : and 
when a confession is forced from him, and wine has been given 
him, he is required to sign his confession ; and about forty- 
eight hours afterwards he is executed. , 

In a small dungeoD is a stone seat like some I faaye seen in 
old prison towers, in which it is said that, formerly, prisoneriS 
were suffocated hy btimttone^ when their families wished to 
avoid the disgrace of a public execution. No person here 
lemembers an instance of this kind; but about thirty yearst- 
agotheie was aprJDa/^ execution in the prison. Inthisprison 
in 1778 there were only two prisoners. — In November 1T81 
there were three prisoners for debt ; their allowance was three 
halfpence a day. 



«52 



'lite 



ill 



BRADFORD. 



PCBliSBED IN 1795. 



This interesting tract may be divided into two parts. 1 . Ge- 
neral observations upon the punishment of death. 2, Of the 
American law. 

1.- General Observation upon the. Punishment 

OF Death. - 

One would think, that, in a nation jealous of its liberty, 
these important truths would never be over-looked ; and, that 
the infliction of death, the highest act of power that man 
exercises over man, would seldom be prescribed where its 
necessity was doubtful. But on no subject has govenunent, in 
different parts of the world, discovered more indolence and 
inattention than in the construction or reform of the penal 
^ode. liegislators feel themselves elevated above thecommis* 
sion of crimes which the laws proscribe, and they have too 
little personal interest in ai^stem of punishments to be criti- 
cally exact in restraining its severity. The degraded class of 
men, who are the victims of the laws, are thrown at a distimce 
which obscures their sufferings, and blunts the sensibility ^of 
the legislator. Hence sanguinary punishments, contrived in 
despotic and barbarous ages, have been continued when the 
progress of freedom, science, and morals renders them un- 
necessary and mischievous. 

It being established, that the only object of human punish- 
ments is the prevention of crirties, it necessarily follows, that 
when a criminal is put to death, it is not to revenge the wrongs 
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of soci<ety, or of any individual— ^^ it is not to Recall past time 
and to undo what is already done :'* but merely to prevent 
the offender from repeating the crime, and to deter others 
from its commission, by the terror of the punishment. If, 
therefore, these two objects can be obtained by any penalty 
short of death, to take away life, in such a case, seems to be 
an authorised act of power. 

That the first of these may be accomplished by perpetual 
imprisonment, unless the unsettled state, the weakness, or 
poverty, of a government prevent it, admits of little dispute. 
It is not only as effectual as death, but is attended with these 
advantages, that re^ration may sometimes be made to the 
party injured — that punishment may follow quick upon the 
heels of the offence, without violating the sentiments 6f hu- 
manity or religion, — and if, in a course of years, the offender 
becomes humbled and reformed, society, instead of losing, 
gains a citizen. 

It is more difficult to determine what effects are produced 
on the mind by the terror of capital punishments ; and, 
whether it be absolutely necessary to deter the wicked from 
the commission of atrocious crimes. 

Death i« considered as the heaviest punishment the law can 
inflict. The impression it makes on the public mind is vjisi* 
ble^when a criminal is tried for his life. We see it in the 
general expectation — in the numbers that throng the place of 
trial — ^in the looks of the prisoner — in tlie anxious attention 
and long deliberation of the jury, and in the awful silence 
which prevails while the verdict is given in by their forieman. 
All these announce the inestimable value which is set on the 
life of a citizen. 

But while this truth is adinttted in the abstract, it cannot be 
denied, -that the terror of death is often so weakened by tb* 



hopes bf impuoity) that the lesls ptniishfmetit seexftti a cnrb af 
strong as the greater. The prospect'of 6^stpitig detection, 
and fhe hopes of an aeqaittal or pardon^ Uunf its operation, 
and defeat th^ expectations of the legislatare. Experience 
proves that these hopes are ivondetfiifly strdhg, and they 
c^en give birtfr to the most fatal rashness *. Through flie 
violence of the temptation the offender overlooks the punish- 
merit, or sees it " in distant obscurity." FeWj who contem- 
pliite the commission of a crime, deliberately cotint the cost. 
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These circumstances make i£ doubtful, i/rhether capital 
punishments are beneficial in any cases, except in sucK as 
exclude the hopes of pardon. It is the universal opinion of tlie J* 
best ifvriters on this subject, and many of them are amon^ tUt 
most enlightened men of Europe, that the' imagination is sooii 
accustomed to over-look or desjHse the degree of the pfenalty, 
and that the certaintj/ of it is t{ie only effectual fe^^int. 
They coptend, that capital punishments are prejudical to 
society from the example of barbarity they furnish, and that 
they multiply crimes instead of preventing them. In sup- 
port of this opinion, they appeal to the experience of all ages* 
They affirm, it has been proved, in many instances, that the 
increase o( punishment^ though it may suddenly check, does Ih 
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* Soon after the act to amend the penal laws was passed, two per- I \ 
sons were oonTicted, one of robbery, the other of burglary, com- i i 
nutted previous to it. These had the privilege of accepting the new 1 1 
punishment instead of the old ; but they obstinately refused to pray 
the benefit of the act, and submitted to the sentence of death in 
expectation of a pardon. The hopes of one were realized ; but the 
other was miserably disappointed; The unavailing regret he ex- 
pressed when his death warrant was announced, and the horrors 
which seized him when he was led to execution, proved, at once, 
how tornhle is the punishiaent of deatii, and how strong are the 
hopes of pardon I 
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hot, in the end, diminish the number of offenders*. 
They appeal to the example of the Romans, who during 
the most . prosperous ages i)f the commonwealth, punished 
with death none but their slaves. They appeal to the 
East Indians, that mild and soft people, where the gen^- 
tlest punishments are said to be a 6urb as efFectu^al as 
tbe most bloody code in other countries +. They appeal to 
the experience of Modern Europe, to the feeble operation of 
the increased severity against robbers and deserters in France, 
and to the situation of England, where, amidst a multitude 
of sanguinary and atrocious laws, the number of crimes is 
greater than in any part of Europe. They cite the example 
of Russia jj:, where the introduction of a milder system has 
promoted civilization, and been productive of the happiest 
effects: and they applaud the bolder policy of Leopold, 
which lias actually lessened the number of crimes in Tuscany, 
by the tolal abolition of all capital punishments. This in- 
structive fact is not only authenticated by discerning travel- 

■ , T\ • ' I . - I ■ , I ■■■ — ■ .1.1 . I,-, I. I ■ ■ .^ I . . ■ I ■ ,. 

f 

* This principle is well illustrated hy Moilte&qui?eu. To the 
facts adduced by him in support of it, the following may be added. 
In 1752, the British, parliament passed aa ^ct for the better pre- 
Tentiivg the horrid crime of murder ; by which, in order ''to add 
further terror to the punishment ofdeaith^''^ it was directed that the 
body of the criminal should be dellyered at Surgepns Hall, to be 
dissected and anatomized. This expedient, it is said, carried some 
terror with it at first, but we are assured, that this* prejudice is 
now pretty well worn off.— Vol, i. VVetideb. View, p. 78. This is 
confirmed by sir S. T. Jarfscn, who, on comparing the annual ave- 
rage of convictions for 23 years previous and subsequent to that 
statute, found that the' number of murders had not at all decreased. 
See his table in Howard's Lazar» 

+ Montesq. B. 14. c. 15. There is a note in Bradford expUiin- 
jng this mistake as to the mildness pf the Eastern laws. 

+ BecOaria. Voltaire, 4. Black. Com. p. 10. ' 

Mm 
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lees, 'but is announced by the celebrated edict of the gntnd 
duke, issued so lately as 1786. To these might be added 
theexampleof Sweden and Denmark: and indeed the mote 
closely we examine the effects of the different criminal codes 
in Europe, the more proofs we shall find to confirm this grat 
truth, That thesourct of all human corruption lies in theim* 
punity of the criminal^ not in the moderation of punishment. 

Hereafter, there may be occasion further to illustrate this 
part of the subject : yet, even these facts incline us to suspectj 
that, in most cases to which it is applied, the terror of death 
(lessened as it is by the hopes of imponity) is neither neces- 
sary nor useful. May not milder penalties, strictly enforced, 
have as great an effect ? Is tliere not sound wisdom in esta- 
blishing a species of punishment in which the grade of crimi-- 
iiality may be marked by a correspondent degree of severity ? 
May we not be allowed to suspect, that any apparent necessity 
results rather from the indolence and inattention of govern- 
ments than from the nature of things ? and, may we not infer, 
that a legislature would be warranted to abolish this dreadful 
punishment in all cases (except in tlie higher degrees of trea- 
son and murder) and to make, in this country, a fair experi- 
ment in favor of the rights of human nature. 

It is from the ignorance, wretchedness, or corrupted man- 
ners of a people that crimes proceed. la a country where 
thes^ do not prevail, moderate punishments, strictly ^forced, 
will be a curb as effisctual as the greatest severity. 

A mitigation of punishment ought, therefore, to be accom- 
panied, as far as possible, by a diffusion df knowledge and a 
strict execution oft he laws. The former not only contributes 
to enlighten, but to meliorate the mamiers and improve the 
hap{)iness' of a people. 

The celebraied Beccaria is of opinion, thitt no governmeDt 
has a right io punish its subjects, unless it has previously 
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taken care ia instruct them in the knowledge of the laws and 
the duties of public aiHl private life- The strong mind of 
William Penn grasped at both these object^, and provisions 
to secure them^ wpre interwoven with his system of punish- 
ments. The laws enjoined all parents and guardians to 
instruct the children under their care, so as to enable them to 
Write and read the scriptures by the time they attained to 
twelve years of age : and directed, that a copy of the laws, 
(at that time few, simpile and concise) should be used as a 
school book*. Similar provisions were introduced into the 
laws of Connecticut, and the select men are directed to see 
that " none suffer so much barbarism in their families as to 
want such learning and instruction." The children were to 
be " taught the laws against capital offences +," as those at 
Rome were accustomed to commit the twelve tables to 
memory. These Wtere regulations in the pure spirit of a 
republic, which, considering the youth as the property of 
the state, does not permit a parent to bring up his children 
in ignorance and vice. 

The policy of the Eastern states, in the establishment of 
public schools, aided by the convenient size and incorpora" 
Hon of their townships, deserves attention and imitation. It 
is, doubtless, in a great measure, owing to the diffusion of 
knowledge which these produce, that executions hav^ been 
so rare in New England ; and, for the same reason, they are 
comparatively few in Scotland J. Early education prevents 
more crimes than the severity of the criminal code. 

_^^___ --- ■.. ^ . ^ ._ ,, ^ . . . ^ 

* Laws, 1682. c. Ix. 112. + Laws, Conn. p. 20. 

:{; Scotland is nearly twice as populous as London ; yet^ by 
the tables referred to already, it appears, that about thirtif crimi- 
nals are executed, yearly, in London, while not quite four is the 
yearly average in Scotland. The difference between those capitally 
convicted^ in two plac^es, is much greater. — How. p. 9, 48J-5. 
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The constitution of Pennsylvania contemplates this great 1 ^ 
Object and directs, that " Schools shsiU be established, by law, ^^ 
throughout this state." Although Uiere are real difficulties 
which oppose themselyes to the perfect execution of the plan, 
jety the. advantages of it are so manifest that an enlightened 
legislator will, no doubt, cheerfully encounter, and, in the end, 
be able to surmount them. 



Secondly — ^Laws which prescribe hard labour as a punishr j 
ment should be strictly executed. The criminals ought, \ 
as far as possible, to be collected in one place, easily acces- 
sible to those who have the inspection of it. When they are j 
together their management will be less expensive, more sys» \ 
tematic and beneficial. ' Their treatment ought to be such as 
to make their confinement an actual punishment, and the 
Tjemembrance of it a terror in future. The labour, in most 
ca^es, should be real hard labour ; the food, though whole- 
some, should be coarse ; the confinement sufficiently long to 
break down a disposition to vice ; and the salutary rigour of 
perfect solitude y invariable/ inflicted on the greater offenders. 
Escapes should be industriously guarded against, pardons 
should be rarely, i\ery rarely granted, and the punishment of 
those who are guilty of a second offence shoujd be sufficiently 
severe. 

The reformation of offenders is declared to be one of the 
objects of the legislature in reducing the punishment ; but 
time, and in some cases, muck time, must be allowed for 
this. It is easy to counterfeit contrition ; but it is impossible 
to have faith in the sudden conversion of an old offender. 

« 

Onthese hints I m,e^n not to enlarge, but they point to obt 
jccts of great importance, which niay deserve attention when- 
ever a furtlier reform is attempted. 
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The conclusion to which we are led by this enquiry seems * 
to \^j that in all cases (except those of high treason and mur» 
der) the punishment of death may be safely abolished,, and 
milder penalties advantageously introduced. Such a system 
of punishments, aided and enforced in a manner I, have men- 
tioned, will not only have an auspicious influence on the.eha- 
rdcter, morals, and happiness of the people, but may hasten 
the period, when, in the progress of civilization, the punish- 
ment of death shall cease to be necessary ; and the legislature 
of Pennsylvania, putting the key-stone to the arch, may tri- 
Vmph in the completion of their benevolent work. 



THE LAWS OF AMERICA. 

These laws are considered, 1. in general, 2. in Penn- 
sylvania. 

I. General Observations upon the Penal Laws 

OF America. 

That these punishments ought to be«greafly lessened, if not 
totally abolished, is the opinion of many of the most enlight* 
€ned men in America : among these I may be allow^ to 
mention the respectable names of Mr. Jefferson, Mr. Wythe 
and Mr. Pendleton of Virginia, who, as a committee of revi- 
sion, in their report io the general assembly of that state, 
recommended the abolition of capital punishments in all cases 
but those of treason and murder : a proposal, which, unfor- 
tunately for the interests of humanity, was rejected in the 
legislature by a single vote. 

But authorities may mislead, and theory may be delusive. 
Government is an experimental science ; and a series of well 
established facts in our state is the best source of rational indue- 
tion for us. 



I 
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HapjHly fer Pemisylyania. the examination aad Tefonn of 
the penal laws have been considered by the legislature as one 
of i<s most important duties: Much attoition has been paid 
to this subject since the revolution. Capital punishnients have) 
in several instances, been abolished; and in others, the pe- 
nalty has been better proportioned to the offence. This has 
been considered as the commencement of a more general 
reform ; and, if the result of the experiment i^hall be found to 
be such as the Mends of humanity wish, it has been generally 
expected, that the legislature would resume the benevolent 
task. Proceeding with that caution, which innovation on an 
ancient system demands, they have paused in their labours, 
but it is hoped they have not abandoned the work. 

What success has attended the ne^ sj^tem of punishments, 
is therefore, a question interesting to humanity. Some years 
have elapsed since its first establishment, and we now hav^ 
data sufficient to calculate its effects. 

Few of the American constitutions are sufficiently ^xpriess, 
though, they are not silent, on this subject. That of New 
Hampshire declares, ^^ that all penialties should be propor- 
tioned to the nature of the offence, and that a multitude of 
sanguinary punishments is impolitic and unjust, the true 
design of all punishments being to reform, and not to exter- 
minate mankind." The constitution of Vermont enjoins the 
introduction of hard labour as a punishment, in order to les- 
sen the necessity for such as are capital : and that of Penn- 
sylvania framed in 1776, directed the future legislatiire "to 
reform the penal laws — to make punishments less sanguinary, 
and, in some cases, more proportioned to the offences." But 
it was in Maryland alone that the genera/ principle was assert- 
ed; and, in the enumerationoftheir rights, we find itdeciared) 
^' that sanguinary punishments ought to be avoided^ as far 
as is consistent with the safety of the state." The other 
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constitutioHS \?hicli touch on this subject content themselves 
with generally declaring, " that cruel punishments ought not 
to be inflicted." But does notthis involv^Uie sameprinci- 
pie, and implicitly prohibit every penalty which is not evi- 
dent ? 

The experience of America 'does not contradict that of 
Europe. Grimes, which are capital in one state, are punish- 
ed more raildly in another ; and, in the same state, ofTences 
which were formerly capital are ijot so at present. Such are 
those of horse-stealing, forgery, counterfeiting bills of credit 
or the^coiu, robbery, burglary, and some others : but I cannot 
learn thai these crimes liave been better repressed by the pu* 
nishment of death than by a. milder penalty. Horse-stealing 
has always been treated like the other kinds of simple larceny 
in New En^and and in Pennsylvania : in all the states south- 
ward of Maryland, it is a capital crime. In the latter states 
the olTence seems to be as common as in the former ; and if 
the severity of the punishment has any beneficial effect, my 
enquiries have not been able to ascertain it. On the contrary, 
I have the best authority for saying, that, in Virginia, the 
effect is so feeble, that of all crimes this is the most frequent* 
New Jersey has made the experiment fairly. At first it was 
a felony of death; in 1769 the law was repealed: it was 
again revived in 1780 ; but after a few years experience, the 
legislature was obliged to listen once more to the voice of 
humanity and sound policy. The unwillingness of witnesses 
to prosecute, the fiicility with which juries acquitted, and the 
prospects of pardon, created hopes of impunity which invited 
and multiplied the offence/*. 



* Horsie-stealing is a crime which naturally irritates a nation of 
farmers : and when they are provoked by its frequency, they are 
apt to call foi: a punishment ^either proportioned to the offence, 
nor calculated to^prevent It. 
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In the case of forgery the balance is clearly on the side of 
the milder punishment. It is capital in New York, bat it is 
not BO in Pennsylvania; and, in the latter state, there have 
been fewer convicted of this cfrime tlian in the former. It is 
natural that it should be so ; for the public sentiment revolt- 
ing against this severity, very few have been executed : and 
the mischief became so apparent, that the late attorney gene- 
ral Uiought it his duty to present a memorial to the assembly, 
and to recommend a milder punishment than death. 

Another fact deserves notice. Bank bills have been several 
times forged in the state of New York : but in Pennsylvania 
this crime has never been committed, although the act which 
made it capital at first, was repealed above seven years ago. 



This crime became so prevalent in Pennsylvania, during the con- 
fusions of the w^r, which interrupted the regular administration 
of justice, that the assembly thought it necessary to increase the 
^ punishment of it. They would have extended the penalty to death 
itself,' had not the late Judge Bryan, at that time a member t)£ the 
legislature (who to a sound understanding added a familiar ac- 
quaintance with all the philosophy of jurisprudence) strenuously 
opposed it. lie made it evident to the good sense of the country 
members, who were intent upon this punishment, that the severity 
of the act would defeat its execution, and that a milder penalty 
would be a more effectual restraint. The subsequent experience 
of Pennsylvania compared with that of New Jersy (where in the 
same year the penalty of death was resorted to) fully proves the 
soundness of this opinion ^ 

I know not any government in Europe which punishes this of- 
fence with death, in the present day, except that of England ; and 
even there, the humanity of the nation has almost virtually abo- 
lished it. Of ninety persons, who ia the space of 23 years were 
conricted at the Old Bailey, prerious to 1771,. there were but 2^ 
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Counterfeiting the contineMal Jbills of credit and uttering * 
them kno\Vingly5 were, as far as I can, learn, much more fre- 
qtiertt in this state, where they were capital, than in Connecticut 
where they were not. It appears, by the annexed table, that, 
in the space of two j-ears, while such bills were current, there 
were eighteen persons tried for tiese crimes, of whom eleveti 
were convicted. This is nearly equal to all the other instances 
of forgery, not capital, that have occurred in the long term of 
fourteen years. Robbery, burglary, and the crime against 
nature were formerly punished with death in this state : since 
the year 1786, they have been as effectually restrained by the 
geatler i^natti^ of imprisonndient and hard labour. 



executed, which is less than a foiwkH.^-^ee Jatisen's Tabiesy The 
multitude who escape for want of prosecution, or by tlie tenderness 
of juries, is iflueh gi*e2tter; and it iiT now so common td grant a re- 
piiete, tha;t a well infqrm^d writep affirms, that the chance of ob- 
taining it Is, as one to fortif in favour of the thief! Thoughts oA 
Ex. Just. p. 42. One reason of this may be, that marny pi^rspns 
cunsider it astml^wful to inflict the punishment of defeth^ in any 
case of simple theft^ since it is wari'tnted by no part of the law 
givei^ to the Jews. 

A similar difficttUy in enforcing a pU!liihm6ttt= so di8pr6po«*ti6n. 
m^ to the Offence^ has been experienced in soihe paTts of America : 
sft^h urill etery day bec0iae more and raopo afppareni ia those 
tUi^ wMch styi retatin tbls> unnecessary severity. I. have very 
Pfcsrjtectiibl^ authority (th^t of the n*torney geaerad of t^e United 
Statefr> f^r saying, " that whhltt the last ten years, pardons for 
horsestealing hare multiplied in Virginia; : and while th9-;ConTicts 
migjit by law be put to hard labour, or executed at the will of the 
executive, scarce a single horsestealer suffered death, unless he 
had jepeated the^crime, or wa^s wnde;? some very obnoxioiis circum- 
itanceji.'l ., :. ; - / . : 

- • 
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'The experience of Maryland, and, also, of Connecticuf, 
Where a similar system has been adopted with regard to the 
two firsf of these crimes^ is said to establish the same 
fact. 

2. Op THE Penal Laws of Pennsylvania. 



Historical View of the Criminal Law of Penns^kania. 

The royal charter to William Penn directs, that the laws 
of Pennsylvania '' respecting felonies, should be the same 
with those of England, until altered by tlie acts of the future 
legislature," who arc enjoined to make these acts " as near, , 
as conveniently may be^ to those of England. 

But the founder of the province was a philosopher whose 
elevated mind rose above the errors and prejudices of his age. 
He saw the wickedness of exterminating where it was possible 
to reform : and the folly of capital punishments in a country 
where he hoped to establish pui'ity of morals, and innocence 
of manners. Among the first cares of his administration, 
was that of forming a small, concise, but complete code of 
' criminal law, fitted to the state of his new settlement : a code 
which is animated by the pure spirit of philanthropy, and, 
where we may discover those principles of penal law, the elu- 
cidation of which has given so much celebrity to the philo* 
sophy of modern times. The punishments prescribed in it 
were calculated to tie up the hands of the criminal, to reform, 
to repair the wrongs of the injured party, and to hold up ah 
object of tenor sufficient to check a people whose manners 
he endeavoured to fashion bjr provisions interwoven in the 
same system. TJobbci'y, burglary^ arson, rape, the crime 
against nature, forgery, levying war against the governoi*, 
conspiring his death, and othd crimeS; kerned so heinous 
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in many countries, and for which so many thousands have 
been executed in Britain, were declared to be no longer capi- 
tal. Different degrees of imprisonment at Hard labour, stripes, 
fines and forfeitures, were the whole compass of punishment 
inflicted on these offences. Murder, "wilful and premedi- 
tated,'* is the only crime for which the infliction cf death is 
prescribed/ 

These laws were at first temporary, but being at Jength, 
permanently enacted, they were transmitted \o England, and" 
were all, without exception, repealed by the queen in council. 
The rights of humanity^ however, were not lamely given up : 
the same laws were immediately re-enacted, and they conti- 
nued until the year 1718, and might have remiiaed to this 
day had not high-handed measures driven our ancestors, into 
-an adoption of the sanguinary status's of the mother country. 
During this long space of thirty-five years, it does not appear 
that 'the mildness of the laws invited oilences, or that Penn- 
sylvania was the theatre of more atrocious crimes than the 
other colonies. The judical records of that day are lost : but, 
upon, those of the legislative or executive departments and 
other public papers, no complaint of their inefficacy can bp^ 
found; or any attempt to punish these crimes with death. 
On the contrary, as these laws were temporary, the subject 
was oflen before the legislature, and they were often re-cnact- 
cd : which is a decisive proof that they were found adequate 
to their object. 

We perceive by this detaU, that the severity of our cri- 
minal law is an exotic plant, and not the native growth of 
Pennsylvania. It has been endured, but, I believe, has riever 
' been a favourite. The religious opinions of many of our 
citizens were in opposition to it : and, as soon as the princi- 
pies of Beccaria were disseminated, they found a soil that 
was prepared to receive them. During our connection with 
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Great Britain no reform was attempted : but, as soon as we 
separated from her, the pi;blic sentiment disclosed itself, and' 
this benevolent undertaking was enjoined by the constitution. 

In obedience to these injunctions, the assembly proceeded, 
in the year 1786, to introducethepunishment of hard labour : 
and the offences (formerly capital) on which its effects have 
been tried^ are, the crime against nature, robbery and 
Jjjurglary. 

We are now to enquire whether this punishment has been 
less efficacious in preyenting these crimes than the punish- 
ment of death. To aid this enquiry, a table exhibiting a 
view of the number of persons convicted, acquitted afid exe- 
cuted, since the year 1778, is annexed. 
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Of the Crime against Nature. 
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This crime, to which there is so little temptation, that phi- i 
losophers have affected to doubt it& existence^ is, ia America, 
as rare as it is detestable. In a country where marriages take 
place so early, and the intercourse between the sexes is not 
difficult, there can be no reason for icvere penalties to restrain \ 
this abuse. The experimenf that has be^^n made, proves that f 
the mildness of the punishment has not increased the offence. 
In the six years preceding the act, and while the crime was 
tcapitaty there are on record two instances of it : in the same 
period since, there, is but one. It was 'impossible this last i 
offender could be seduced by the mildness of the punishment, \ 
because at the time, and long after his arrest, he believed it to \ 
be a capital crime. 

Robbery and Burglary. 

The salutary effects of this change in our laws are not so 
evident in the cases of robbery and burglary as in that of the 
crime against nature. On the contrary, a superficial inspec- 
tion of the annexed table would lead a careless observer to 
believe that it has tended to encourage these crimes instead of' 
suppressing them. It is true, there were, at first, great de- 
fects in the plan, and still greater in the execution : and, for 
some time after its adoption, it had difficulties to struggle 
with which nothing but the native naerit of its principle could 
have surmounted. A detail of these is necessary to enable us, 
justly to appreciate this new system of punishment. 

It must be remarked) that about three-fourths of the convic- 
tions of robbery and burglary, stated in the table, took place 
in Philadelphia. In a large city like this there is always a 
class of men, sometimes greater and sometimes less, who live 
by dishonest meaai, and considering theft as a regular voca- 
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ion, pass through all the gradations of simple larceny into 
.he higher departments of robbery and burglary. * It so hap- 
pened, that about the time, of passing the act for amending 
he penal laws, there was accumtilated in the gaol of the city 
ind country of Philadelphia a great number of persons who 
iiad been convicted of these and other infamous crimes, and 
svere either pardoned by the mercy of the government, or had 
undergone the punishment (and some of them the repea/ed 
punishment) of the pillory and whipping-post. These 
wretches, hardened by the nature of the ^unishm^it they had 
sustained, shut up together in idleness, fre'cly supi^ied with 
liquor, witnesses of each others debauchery,^ instructing the 
inexperienced in the arts of villainy, and mutually corrupting 
and corrupted by each other, were a melancholy proof of the 
iheilicacy of our former laws, and they were well prepared to 
despise the n«w. In order to clear the gaol, and accommo- 
date it to the operation of the new system, these offenders were, 
irom time to time, discharged, and as soon as they Tyerc at 
liberty they returned to their old vocation. 

It is a fact well known, that among all the convicts which 
first fell under the correction of the new law, scarce a new 
face appeared. Most of those who were convicted of the two 
cffences in question, were sentenced to undergo an imprison- 
ment of five, seven, or ten years; and had these sentences 
been strictly enforced, the benefit of the new system would 
have been apparait, and these crimes would have become rare. 

Of all offenders these are the most inconigible. Other 
offences are seldom repeated : but a person once devoted to 
any species of theft is seldom reclaimed by any terrors he has 
undergone or any mercy he has received: Reformation, 
though not impossible, must be the work of much time. A 
ttrict execution of the act was, therefore, essential to its suc- 
cess. But it unfortttnatdy happened^ tiiat they were scarcely 
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conticied before many of them were again f oo^e upon the ] | 
public. Pardons, so destrtictive to every mild system of penal 
laws, instead of being thought danger o us ^ were granted with 
a provision as i^naccountable as it was mischievous : and 
escapes, which ought to havelhieeti guarded against by the 
most vigilant care, were muhiplred to an alarming degrte. 
Sfxty-erght dillerent persons were convicted of ftese offences 
previous ta the year 1790. Of these, twenty ^nine escaped, 
and thirty have been pardoned, five executed for capitnJ 
offences committed after their escape, and one killed in an 
affray. I dbiifot whether any one male offender served out the 
time to which he Was condemned by the sentence of the court ; 
and it is certain, that there is not, at this time, in gaol, a single 
person under a sentence ptondmiced previous to the year 1791. 
When to these abuses it is added, that the system Hself was 
defective in requiring the criminals to be emjAoyed abroad, 
which gave them opportunitiei^ for intoxication, and hardened 
them against sihame ; that theit labour was not equal to thai 
which it is the lot of poverty to endure, while their fare was 
much better ; that there were no places for solitary confinement 
nor power toinfiict it, afid tio real inereasfe of punishment for a 
seoond offence ; we mflcy readily cowjecttire, that the operations 
of tlie £^em must have been not oalf impeded but perveited. 






The defects of the system were conrreetedki 1790 ; the exe- 
cution of it has bee» diHgently attended to by the ia^pect^^ 
and the pretogatiteo^pcwdeliy mtc^ it has resided in a singk 
magistrate, is no longer weakly exercised. 

Ouc calciilatiofift ougbt^ tbeceforsy to be niflde ou* the op* 
usAiom of the eonretled a^^ibmk dUfmg ihstmo l^Mjfcars* 
From< ante^ectioi»6f the teUe^ it i» evident the^e citimes ha^ 
greatly deeteaseii dwiag, tht^t po^iodv The eatmetiene '^ 
those two ^fern's ur/gyiipm^ an. wotrag^^ eonsi^roMst ltH\ 
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But, under all the difficulties which, at first, it encountered, 
and without allowing for re-coiiVictions which swell the ac» 

« 

coiint, let us examine what has been the genetal effect of the 
system, on these crimes, since it was first adopted. Referring^ 
therefore, to thc'^able, and excluding the year 17T8, in older 
to make the time previous and subsequent to the act as equal 
as we can, thd account will stand thus : 

'.■ . . ' ' •• ■*■ ■ ,. •■ ..... 

Before the act. Since the act. 

ConVlctcd, 81 104 

Convicted partially, ' 9 10 

Acquitted, 4S 20 

.. Total tried, 1S2 134 

From this statement it appoars, that more persons zccre 
tried for these offences^ zchile thej/ were capital y than since 
the pufiishinent has been lessened: and if zee allow for re- 
convictions^ the difference icill be much gi^eater. It istrue^ the 
number of persons convicted in the former period, is less than 
that of those convicted in the latter : but in this (as well as in 
the number of partiol acquittals) I see nothing but the humane 
stru^ies of the jury to save theoflS^der from death. - At 
that period tlik^ ^quittals were more than half ihe n\xn\hcT of 
the convictions : since the change in, our laws, they do not 
amount to a fourth. — A proof how much the severity of a law 
tends to defeat its execution* I 



• TRS FOLLOWING! CASE iS PROX 0ALt.A9's AMSaiCA^ R)&tOET|. 

The Commonx9eaUky v. BiUmu 

1 * « ' ' ' - 

The p>isbhcr'^(a boy abobtl2 yeairb^oid) was ilulioled lor arsoD, 
in burning several ^ablcs^ contaTniki^ hay, Sat^ He was ex«inine4 
before tfiemixybr of the city of Fftilftdeiphia on the^Oth of Decern* 
%cr, lt91', uMthcii conf^jtsM tbe coflMdi^h of tlLt ^^M>|i^itk 

o a 



: It is,jjr<^bjabletb«it the uijupber.pf ihes^ qr'f^ncsyvqyld have 
l>eeu less,. Imd a ffrcaterdiffprence been inade between fAetV 
{iiWi^bineat ^nd that of simple larcenj.. Perhaps it might .^ 
,^ji}f-^,^neppi4l c%(;|^ ifsplit^r^ ConjS^ement and par^e 
ff»<>vf^.«-ifqcfw<?r^,p4rt.o(^|h9^p^^^ A^; present, it 

Icwpp^ ij^jpart^pf the sc;^t^([;e pi| tl^e criminaj^, but is inflicted 
at the discretion of th£ iivspcictorS;, on " the mare hardened 
offenders. This is so indefinite a description, that this salu- 
tary .rigour may be either capriciously inflicted or weaklj I 
withheld:; and, as it is not the certain coas^u^oe^ of the : 
offence^ it can be no check upon the miud of tixe^^offen^er. | 
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which he yv^s charged ; bet, as his o^n cdfifes^ion was the princi- 
pal eTidencc (indeed there was no other possitive evidence) against 
him, his counsel insisted that'it W^s obtained Under such duresse, 
accoropaiiied with threats and promises, as dcsfti^bycd its legal ere- 
dlt and vandltyJ The el-idence on' that pointMas,- substantially^ 

'(>n the' 18th of December, -the prrsonci' was comn&itted to, the jail 
t>f Philadi^phra, and the next ^daj^'Was iaken before the major; 
bu^^ at that'fimd.be mafde nci eonfbBeion; On theilSth and IDth 
oir December %e if^asr vMted and- int6iTOgatod by seyeral: respectaWe 
e^ens^ 'Wbd-^ represcotcd to^iika Jiie/enornuji^ «f tiile ^tvime^ urged 
4^f ee, open, find «audid ^ ibooffliiMMi, Mbich !ki oulA 90 excite public 
eotepalfiio^i aVpt-obbihL)cv iobe.ith|^,fl^eaBsof {^V^^iotog^fl pardon; 
while a contrary course of conduct w4n^j9^^(liif9i>.t Ui p^se of a. 
cpnyiction, without hope : and tbey added, that tbey would them* 
selves stand his friends, if he would confess. The inspectors of 
the pft;6n eiM[eaf?diti1r«d^ Mk^W^e^' 'to obtain fromMok.m dtoeoiwry 
of his offences, and of* his acebmpHces. ' Tbe)i carried him into 
the dungeon ; they displa^^ed it in alf 4tft gloom and horror ; they 
said that^he^oiiiiiibeconfiiiedin k,^ daili^L cofH,- aiylj liuogxy, unless 
kie makie af/Dutil jdisciasui:^ $ ^tMif:.-^ ^d ^nv^l^e aj 4i3closifre) he 
shDold bd wsKactoittinodkitiflilfitlhi i^oipp^ fir?% i^Q# .Ticti>al9, and 
4iigbti»ipect ply k9id jEur«imo:>Xbf |viwWJ^C4>^ftM^ed t9,^Yhf^ 

V O , 
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' li mi^bt l)b ibniid policy i6 nitike a di'sahfc'fldh'O^^feeri the* 
pimisbriieiit of niose' wha Commrt tlitse c>ftch&sf5*Hitlteawitlr* 
datigeroud and hidrtal Mreapons/inil df Ihioite WBt feb^nbt lufl?^^ 
tete siichV^Jeftt'iWefrtBnsV SUch'a.a7sfiffi¥i8iflirctka« tff* 
the laws of Coiirt^bun rirtd alsio^ iritmc^hit^K^MH ^iid^f 
understood from the nephew of the Rfarqiiis Reccaria^ wli^e 
he was , in America, tliat t)oueficial eilecf s had resulted from, 
this discrimination. : » r -.^u ,. ' 

Th^e' criAi^ We>^still piinish^d '^i«ilf il^afe ^«'^!heXWst' 
mstance^irfccSri'eomMtttedbj^ahjf^-'perso sentt?tt<5c?clw hni^tf' 



flMi fbr some «iMe> 'faftid ' wHi^n l^s th&sis^ Ti^it^d ^,-^^ cto<^' 
plained of the want of clothes, fire, and iiourislHiiciit*/''*^A't*f*Vi^hj 
Isomt^eiji QTi the l&th of Decembiyr^ h(5 made succfesai^ abkiiow. 
Ifsd^mentsr of tWfkcH eontainetlin -hi^ Confession,. \^h1bh SMa^^rrhw^ 
My^ and to alla|ip€avai>ce,T<oluiftaril7, made hef^e^¥ke viiifydS 
ontbesucbeeding inovning, and whichnvas repeated wrOv additibnsiif 
omumstanccs, at bull^qnefiif pi^rioils'. . * ' ' ^ 11 j^*^ 

. Imtkt prisomer^s d^^ptncc vari<MiS' auth^dticfe' were'cited, prineil- 
paHy. to $aairdth0|ftiry against tile da^^^r 'of mer^^presamptiTer 
evidence, aBd:an'ext<MNl^'<0o*fe$6kMl''efigtiill^, throri^hfbrc^^^ hope/ 
or fear, p«rticalkrly in ItkecMedfifo infant. - '^ "' ^< 

' Far the €ommontg4attk. — ^¥lVe cblilMsibti- wis* deHir^fcd' btfdrei 
th£ bnajTAr, and' afli^watdb' t^t>^ted and eMat^*d, withoilt the 
Yemt aK>eaFane(Siof<«o«straltit'bf fe^^. No pirBKiiy oMccr hai 
inprbpcHily attiemptM 'tef«6xeile fi^acr; or hbpe, ab^ ttt^ m^fdlum <)f 
extorting a disco^rjripiandfallithftfvf^i^sald^ oi^don^^ in that respect/ 
pnyee(MihMllfon)th«'»W#OdfUe&<)s of ^e prisoner, andf theknbwi? 
promoters of httttiamiy. B^sided, the coiifesisibn itself bears' intrin. 
inc maorks of ihieeriftf and'thtth ; and Weitfier the ^ildiie^s of th^ 
boj9 motive,- lor committing th« crimes, nor his youth, can- afford' 
a satisfactory answer to the charge; T^st, 70. And after alt, to 
destroy the legal eSeci of the confession as evidence, it must bo 
proTcdy .1st, that prerious improper means were employed^* and 
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labour, ^^cr an^cspape $ and, also, on the secoiid conviction, 
if the pficodor was {laidojied for the first A similar provi- 
akm is found in tl^e laws of Denmark, where robbery is oolt 
in the first inst^my a capital offence, and wheie <Mr. Howard 
aasoies v) nifht.roUl)en€s are never heard of*. * 

It is evident 'from this examinatioD, that the principle of 
the new system, properly modified, coincides with the pub- 
lie safe^ as much as with the dictates of humanity. The 
happy, mvHt (if this es^perim^t is an encouragement to pro- 
ceed still fi^rther. I have already observed, that no o&nders 



^y, fjbat,:t^ Cpnfessifon iik^s tl^e iouiedu^e eansequ^nce of tkiie 
improper means. -r. .- , . 

Bif ihe^ Qourt* — The fact p( the arson b established ; and it only 
remains <^ c{ecide,. whether i^,was commitjti^ b^ the prisoner? The 
proof a;^^st iMm, dcpeiuk upon his own confession^ slightly cor- 
KOborated by the tcstiipony of two nitiicsses. The confession was 
freely and irolnntarily made, ^asi fairly and optonlyreoeiTed, before 
the ,nvayur : : and, therefore, it was regularly rtmd in eTidescc. 
9ut still,, it has been urged, that it was thus apparently well made 
bl^for^ the mayor,, in consequence .of improper meaaun^s previously 
pursued by the boy. Th^^ ia^rferenco of the inspectors of the 
prisojDi wa^ certain]^ iri;«gi>ljir; though the public anxiety, in which 
they participated, npon this extraordinary occa^iony may be admit. 
tbd as.an cxcitse« • IThc nia^€^ in h Inch he waa urged, thaugh not 
threatened, by the citiz^n^^whoxisit^d him, may likewise be< object 
tionable. But is^ It cMaspnad)^ t^ infec, tl^iall the prisoner's 
confessions were falsely made und^r the; jafluence of those occur* 
rences ? Consider the n^t.urc of jthe offence. It ^cannot be openly 
perpetrated 4 for, it w'euld be instantly • prevented ; and if it is 
iiccretly (perpetrated, h(fw^ generally speaking, can the offender 
^c detected, but by his own declarations ? If such declarations are 

/ f flovard on Pri^om, p. 76,^WiUiam} on the North. Got. v. i, p. 3M. 
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arc so incorrigible as robbets And bilrglars; nhd on few crime^^ 
could the experiment have been made with so little proslyeet' 
of success as on these I have been considering. SucoeedtA^ 
in this, there . is little to apprehend from exte^ling it to other 
triraes, which, though still capital, are not ofthe deepest dye; 

CoUNTERFfeltlNa THE CoiN. 

* «■ 

The nionstrous fqlly of cpusidcring this oficncc as an usui** 
pation of sovereignty, and therefore a species of high treason, 
is past : and it may now be safely ranke4 .>vitjli othe^ base 
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Toluntf^rilvanade, all the \foild. will agree^: that they furnish; tlic 
itrongest eyidence of imput^^d guilt. The hope of mercy actuates 
almost every criminal, wh^ confesses hj$ crime; and merely that 
he che|ishes the hope, is no reason, in morality, nor in law, to 
disbelieve him. The true point for consideration therefore is, 
whether the prisoner has falsely declared himself guilty of a capital 
offence ? If there is grpnnd even to suspect, that he has done so, 
God forbid, that his life should be the sacrifice ! M'hile, therefore, 
on the one hand, it is remarked, that all the , stables set on fire, 
were iii the neighbourhood of his master's house; that he'has, in 
part, commlinidated the fa^ts to another boy ; that his conduct had 
excited the suspicion of a girlwho kn^w hitn ; and that heexpress* 
ed no wish to retract the statement, which he had given : the jury 
will, on the other hand, remember^ that if any entertain a doubt 
upon the subject, it is thebr duty to pronounce an acquittal. 
Though it is their province to administer justice, and not to bestow 
mercy; anfd tlioQgh it is better not ib'err at all ; yet, In a doubtful ' 
case, an cirror oh the side tit metcy is safer, is hid r^ venial, thap 
error on the side of r?gid justice.— r-^Ferdft*/, Nbi GuiUy. 
' The humanity of the jury being gratified Ihf an acquittal of the . 
prisoner from the capital charge : he uaf inducted and convicted ot 
the same fact9^ for a misdemeanor. By thk reform of our penm 
codb, arson is no longer a capital crime* 
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firf^n^s Mfainst ipdWidu^l£(. Th^ e<Uet o/tke Duke of Tus- 
cany considers, the Qoiiiing pf .£itlse itoney asgifuidiaFceDy^ 
and piinislkes it 4s auch. i Thisoriii^ is not capital in Mafr- 
tocbuselts, nor" in Gono^otitttt ,i noriiL Marji^and , nor mSNlottfa 
C!aFolinayas.*far as felates to fordfgncoin.; and to.every reflect* 
ing mind, which is not still enslaved by ancient errors, the 
punishment of deatb musi appear :tq be f^ be^ibnd the deme- 
rits of the offence. Is it wise, or is it just, to confound toge- 
ther dissimilar criities, and to involve hiniwhwd^bak(ii?ti piece 
of money, in the same jiunishrtient tiritli him who i^ guilty of 
ddiberatenrnrfler? '"'■■■• "^i'' •>c^ Z'-;^' ■/•"'■ >* ; :•'* 

There is no substantial reasdhfor making this crime capital 
which does not equally apply to that of forgery.' Iii tfe pre- 
sent state of society paper negotiations require as much pro- 
tection as tlie coin. ' Iflie latter oftencc, in general, is more 
easily committed ; and a single act of forgery may be more 



system pf our laws. , U is true, various acts of assembly made 
fjt a felony of deat^ tp co^pt^ef feit au4 utte^ 
biU§,of credit : b^tjt has bqcn aljreaf^y stAted^ that no benefi- 
cial consequences xc§^j^t^^^frogitW^^ .. .. 

< • - ' "T i . *' • ••■»'* iff !'■»< i. ' i^T »' ;.■.■>» '. » i li 

WiUianf Penu i^ppsidq-ed ^flapri^^^Mnei]^,; ^l^^MP^; ^^ ^^^^ 
labour as 9. punishnicui^ a<^e^)|:^t|; ^ tJkis crinii?^ aai]l.su$cieiit 
io check the coa(ivniis^;i.pf it., . 1^1^ ^mid Da]|^f.oi;Ti|scany 
prescribes inapr^sonoient at labour,, varied as the, circum- 
stances may reqiaire. The legisbttujre of Vermont, so late as 
the year 1791, basColloited the Immcuie example, and ux that 
istate, death is no longei: inflicted on this ofience. 
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If any one^ mistaking the end of punishment, and more 
intent on y^geance than the prevention of the crime, oeem» » 
this chastisement too light, s^ visit to the penitentiary house 
lately eiectecLad.part of the.gaol of Philadelphia, will correct 
the opinion. Wlien h^ l9oJhLS. intp the narrow cells prepared 
for the more atrocious offpn^ers — When he (realizes M'hat it is 
to subsist on coar^fare; to languish in the solitude of a prison ; 
to y^i^LT out his tedious days and long nights in feverish anxiety ; 
to be cut off from faisfamily^ from his friends,. from society, 
from all that makes life, dear to the heart : Avhen he realizes 
this, he will no longer think the punishment inadequate to the 
offence. 

' ft 

-■. Akson. 

This ^ifii^ce may be committed so secretly, that it is seldom 
possible to'collect proof sufficient on a: charge that is capital. 
Oth^r crimes are committed in the presence of witnesses, or 
are attended with circumstances which point out the cri« 
minal : but in arson there are no eye witnesses ; the presump- 
tive proof will seldom be violent^ and confessions are only to 
be expected from the ignorance of slavesand children. These 
confessions (too generally extorted by promises or threats) 
come before the jury in so questionable a shape, that they arc 

often disregarded. 

.' ' ' ' 

Hence the, severity of the punishment, in this case, leads in 
a peculiar • mannci to impunity. The proof is so difficult 
that juries ^re justified iaacquitting, and the objects convicted 
are such as the. executive )s prompt to pardon. Of five per- 
pns convicted pf this crime only one was executed.— This 
was a mgfQ woman in a distant county. . 

• ■ < . 

The crime of arson extencjs only to the wilful burning of a 
dwelling-house, certain publjic buildings, or a barn having 
h^y or coin therein. Every other species of property may be 
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maliciously destroyed by firc^ without incurring the forfeiture 
of life. Hence, sliips and other vessels in harbour or on the 
stocks, hay and grain in stack or barrack, magazines of arms 
and provisions, store-houses of every description, mills, the- 
atres, and distilleries, are not protected by these high terrors of 
the law 1 and to burn them is considered merely as a misde- 
meanor at common law. Here then is a fair opportunity for 
comparison. Has the milder punishment encouraged tliesQ 
malicious crimes; or, has the terror of death, hung upon 
hiffli, deterred offenders from the crime ofarson ? The follow- 
ing fact will answer the question. Since the revolution twelve 
persons have been indicted for the crime of arson~; and only 
itoo for an^ other species of malicious burning ! 

In New Hampshire and Massachusetts this crime is not 
capital if committed in the day time : nor in Connectictit, 
" if no prejudice or hazard ia the life of any person happen 
therefrom." To burn public vessclsor magazines of provision, 
in time of war, being a species of treason, is indeed capital in 
that state : but it is not so if the same offence be committed in 
time of peace. I cannot learn that these distinctions haveany 
effect, or that the less offence is more frequent than the 
greater. 

Upon the whole, it seems that solitude and hard labour will 
be a punishment for this crime, as efficacious ami more ad* 
vantageous to the public, than death. The o&nder may be 
reformed and become a useful citizen, and he may be com- 
pelled to repair, by his estate or his labour, the injury he has 
done. This was formerly required in most cases, by the Jaws 
of William Penn ; but, at present, is swallowed up by the 
legal maxim, which merges the private in the public wrong : 
a maxim, invented by fiscal or feudal ingenuity, to prevent 
the claims of the injured party from interfering with the for- 
fciture to the crdwu ai\d the escheat to the lord* 
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MiH'der^ ift h& Iiighest degree, has gencmlly been pimished 
witbdeath, and it is for deliberate aseassiaatioi^, ifin any caso^ 
Aat tilts punifiluBent will bejji»(ifiable and uspful. Exigence 
k the first td^esMng of Htcaven , because all otli(*Fs de][^id upon 
it. Its prot^tioii is. the great object of civil society, ^i^ 
go^erBments are bound to ad<^t every measure which' is iii 
any degree cfisenlial to its, pfeservalion. The life of the deti- 
bcnitb asaa^in caA be of little worth to society, a^.it werebef-* 
Hf that ten suek atrocioits criminals^ should suffer the penalty 
of dm present system, than that ooe worthy citizen ^houhl 
perish by its abolition. Tl^.e crinie import s<^tr^taq depravity, 
and ad^nita of no reparation. 

• * . ^ • . 

" But why should capil III jTunishments have a more power- 
ful effect on these tlian on other offenders ?" I have already 
observed, that the fear of death is universal anil impressive ; 
and that its beneficial effects are defeated principally by the 
hopes of impunity. 

We have had no experience what its effect will be when it 
is applied to a si?iii;le crime of such a nature as to exclude the 
hopes of pardon. In such a case, where an execution would 
be as rare as it is dreadful, the wholesome terror of the law 
would be wonderfully increased : and this is one reason why 
a less punishment should be adopted for other crimes. 

« 

If we seek a punishment capable of impressini^ a strong and 

lasting terror, we shall tind it in an execution rmefj/ occurring, 

solemnli/ conducted, and inflicted in a case, where the feelings 

of mankind acquiesce in Us justice and do not revolt at ifa 

severitv. * 

P p 
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But while I contend that this is the most powerful curb of 
human goTernments, I do not aflbrm that it is absolutelji 
necessary, or that a milder one would be insufficient. It is 1 
possible that the further diffusion of knowledge and mdio- ^- 
ration of manners, may render capital punishments unneces- 
sary in all cases : but, until w'e have had more experience, i^ 
is safest to trisad with caution on such delicate gtound, and \^, 
proceed step by step in so great a work. A few years expe^ 
fien<^ is often of more real use than all the theory and rhctorift \ 
in the world. One thing, however, is elear.^ Whatever be | 
tlie punishment inflicted on the higher d^rees of murder, it | 
ought to be mdefy different from that of every other clime* - 
If not diflfeient in its nature^ at least let there be some circum- ; 
stance in it, calculated to strike the imagination, to impress a 
rei^ct for life, and to remove the temptation which the vil* 
lain otherwise has, to prevent the discovery of a less crime by 
the commission of a greater. ' 
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1 HE design of punishment is said to be, 1st, to reform the 
person who suffers it : 2dly, to prevent the perpetration of 
crimes, by exciting terror in the minds of spectators : and, 
3dly, to remove those persons from society, who have mani- 
fested, by their tempers and crimes, that they are unlit to live 
in it.' ,. 

I. The reformation of a criminal can jiever be eflected by 
a public punishment, for the following reasons. 

Jst. As it is always connected with infamy, it destroys in 
him the ^ense of shame, which is one of the strongt^st oui-potsts 
of virtue. 

t 

2dly. It is generally of ^ch short duration, as to produce 
none of those changes in body or mind, which are abs(dutely 
necessary to reform obstinate habits of vice* 

3dly. Experience proves, that public punishments have 
increased propensities to crimes. A man who has lost his 
character at a whipping-post, has nothing valuable left to lose 
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in society. Pain has begotten insensibility to the whip ; and 
infamy to shame. Added to his old habits of vice, he pro- 
bably feels a spirit of revenge against the whole community, 
whose Jaws have iiiflicted his punishmeflt upon hiui; aad 
hence he is stimulated to add to the number aiKl enoMuity of 
his outrages upon society. . The loi>g duration of the punish- 
ment,, when pijblic, by increasing its infamy, serves only to 
increase the evils that have beeii mentioned. The crirainaJs, 
who were sentenced to work in the presence of the Ci<y of 
London, upon the Thames, during the late war, were pre- 
pared by it, for the perpetration of every crime, as soon as 
they were set at liberty from their confinement. I proccal, 

II. To shew, tliat public punishments, so far from pre- 
venting crimes by the terror they excite in tlic minds of 
spectators, are diret:tly calculated to produce them. 
, , . ■» ■ ■ .■ 

All men, when they suffer, discoY^t mihGic fortitiudeyimen' 
sibilif//y or distress. Let us inquire iota the effeota of eaph 
of these upon'tlie minds of spectators. 

1st. Fortitude is a virtue*, that seizes so forcibly upon our 
esteem, that wherever we see it, it never fails to wieaken. or 



* At the beginning of this month wcfe executed, at Htjayc- 
treo-GalloM's, Exeter, - William Snow, for house-breaking, and 
James Way bourn, for highway-robbery. Snow declared tkat 
day to be the happiest of his life ; and exhorted the spectators 
to tivoid his errors. lie had hung but a few seconds, when 
the rope slij^pcd from the galloH's, and he fell to the ground. 
It is impossible to flescribc the feelings of the multhode at the 
thought of his bting again suspended; y^t was this painful intcr- 
ral less atflicting to the patient sirfferer than to the spectators. 
Snow heard their sorrowful exclamations, and said, MTilh an aiV^of 
compassion^ "Good people; be not hurried; I am not favrricd] 
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tcrdUkcr«te)>OQT)dcte9M.ionof the ctimes ^vith \tliich it is 
QoiHieciteil in crimiaiafe. "i call upon y^cm," said majof 
Andrey at tbeplikcecf* execution to his atteiidduis, >^ to hdsur 
witueas, gemilemesiy ibei '^i die like a brav^ man.'* The 
eficct oi tikis speedi upon the Americaji army is well knqwti^ 
Tlje spy was loi^ in the bcro : atid indignation^ every wherOj 
gave way to admiration, and praise. 

• • * 

2clly . If criminals discover hisenslbiUty under their pui^ish- 
nients, the effect of it must be still more fatal upon society. 
It removes, instead of exciting ti.^rror. In some instances, I 
conceive it may excite a desire in the minds of persons whom 
debt or secret guilt has made miserable, to seek an end of 
their distresses in the same enviable apathy to evil+. Should 
this insensibility be connected with chearfulncss, which is 
sometimes the case, it must produce still more unfriendly 
cflects upon socidy. Bui terrible must be the conse<jue«ce 
of this insensibiUfy and chearftilncss, if tkey shoukl let^dcri- 
miuals to retaliate uppft th^ inhuiiBan curiosity of sjafictatorsj 
by profane or indecent instults or conversation. 

3A\y\ The effects of distress in criminals, though less obf 
vious arc not less injurious to society, than fortitude or insen^ 



I can wait a little." And, the executioner wishing to Icfagthen the 
rope. Snow calmly waited till his companion was dead, when the 
rope was taken from the deceased's arms, in order tctcomjiletethG 
execution of Snow : who was a second time launched from the cart. 



* ■ I. 



amidst the tears of thousands.-T-He^^om-a/ Magazine p Feb. 17^9, 

+ His Majesty having granted a pardon to the female convicti? 
in Newgate, whose sentences have been respited^ 6n condition of 
beiii^ transported to fhe coast of New South Wales, seventeen of 
thehl,' with becbming* submission^ accepted th^ royaf 'favour ; but 
tfac 6i)i^r'six 'obstinately chbS6'd^atH, rather than a removal froii 
Iheir coanections. — Histnrical^ifsa^me^ !Fei. 1^9.* 
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Laws CM cnAy be respected and' obeyiJ*, wlifle flity beai- an 
r^ct'prcipcyrtkyii tVciVttesr.i-*^Tlite lnJ# '^hrck pniiisliesr «lw 
sbiiotmg &f asuvtiii ttitli dmth^ m Et^glmtd, hia& pmdttced ai 
Aousand milltidn): Nor is this all lt>c mfecliievcms mMene^, 
^hicK (he punishment of ififnominyhasupons^Wjiety. Wlrite 
murder is pfmished witfi (fcaffr, 4he nmn who robs ofb tfte 
iigh-ifay, i>r breath o^en- a houfle, rtiwst waiit the commotr 
feelings and prm^f)p!es wHfdi b^wg to human nature, if he 
does not add murder to theflh, in order to screen Himself, if he 
should be detected, from that punisbinent which is ackm)W- 
Jedged to be mcar^tferrible than death'. ' 

Jt would seem strange^ tlifit ignmniDy should e¥er bmo' 
becnadopiedy as^ a mildcE puRUhaieiit tb^n denth^diil we 
not know that the human mind seldom arrives at tttttb 
upon any subject, till it has first reached the extremity of 
error. .. ' 

Sthly . But may not the benefit derived t-a society, by cra-^ 
ploying criminals to repair public roads, or to clean streets^ 
over balance, the evils that have been mentioned? I answer, 
by no means. On the ooutrury, besides operating in one, or 
in all the w^ys that have been, described, the practice of: 
employing crimitu^ls in pub^c lab9ui:s will render .labo4ir oi 
every kind disreputable^ nu>re especially that species of it, 
which h^s £>r its objectsr tlie coivv^^ien^e fur iiDptyoveinent q£ 
tlie state. It is a well-known fact, that white men soon decline 
labour in the West Indies,, and in th§ so^the^fg^ ^tes^ paly 
bec^u^e the agriculture and mechsfnical emfpl9yraont|M>f those 
c^ii^ies,arpcarriefd^n chiefly by ^egrpslavcg^ Butlc^^ct 
fiirtherto tl^ emp^ayment^^Cc^i^ix^Is on th4c^.liigU*ways ^d 
streets, fipm the idleness it w;ill cifeate,^ !;^J^'4llvrtng sp^»ctators 
fjoip their b^M|ifs$^afvJ,t!>^F*ihff depri;^ fug the state of ^ccjrfcr 
bqnefits fnooi tlienijdu^tfy.crfv its^citizeijfi, than it can c^'&t dc* 
tiye,fron^the,14ioW;^T€'4^^yi}c^^ ^> ^,^.. . ,^. I • . ; , - 
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The history ei pubUc iniaishments, in every age and 
country, is fall of fiicts, which support every principle that 
has been advanced. What has been the op^aition of the 
seventy thousand executions, that have taken place in Great 
Brkain from the year 1688, to the present day, upon the 
momts and manners of the inhabitants of that island ? Has 
not every prison-door that has been opened, to conduct crimi* 
nals to public shame and punishment, unlocked, at the same 
'time^ the bars of motal obligation upon the minds-of ten times 
the number of people ? How often do we find pockets picked 
under a gallows, and highway robberies committed in sight of 
a gibbet ? Froin whence arose the conspiracies, with assassi- 
nations and poisonings, which prevailed in the decline of the 
Roman Empire ? Were they not favoured by the public e^e- 
cutions of the amphitheatre ? It is thi^elbre to the eombined 
operation of indolence, prejudice, ignorance, and the defect 
of culture of the human heart, alone^ that we are to ascribe 
the continuance qf public punishments, after such long and 
multiplied experience of their inefficncy to reform bad men 3^ 
or to prevent the commission of crimes. 

r » 

If punishments were riioderafe, just, and private, they ' 
would exalt the feelings of public justice and benevolence so 
far above the emotions of humanity in witnesses, juries and 
judges, that they would forget to concesil, or to palliate 
crimes : and the certainty of punishinent, by extinguishing 
all hope of pardon in the criminal, would lead him toconnect 
the beginning of his repentance with the last words of his sen- 
tente of condemnation. To obtain fhis great and salutary 
end, there should exist certain portions of punishment, both 
in duration and degree, which shonfel be placed by law 
beyond the power of the discretionary court before mcntiojied, 
to shorten or mitigate. 
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I have said liothin^ upon the manner of inflicting deatii as 
a pmnishment for criineff, becaqse 1 consider it as an imprq)er 
punishment for any crime. Even murder itself is propagated 
by the punishment of death for murder. Of this we have a 
remarkable proof in Italy. The duke of Tuscany soon after 
the publication of the marquis of Beccaria's excellent treatise 
upon this subject, abolished death as a punishment for murdert 
Agentleman, ^fao resided five years at Pisa, informed me, 
that only five murders had been perpetrated in his dominions 
in twenty years. Xhe same gentleman added, that after his 
residence in Tuscany, he spent three months in Rome, where 
death is still, the punishment of murder, and where executions, 
according io Dr. Moore, are conducted with peculiar circum- 
stances of public parade./ During this short period, there 
were sixty murders committed in the precincts of that city. 
It is remarkable, the manners, principles, and religion, of the 
inhabitants of Tuscany and Rome, are exactly the same. 
^^Jie abolition of death alone, as a punishment for murder, pro* 
duced this difference in the moral character of the two nations. 

I suspect the attachment to death, as a punishment for 
murder, in minds otherwise enlightened, upon the subject of 
capital punishments, arises from a false interpretation of a 
passage contained in the old testament, and that is, ^' he that 
sheds the blood of man, by man shall hb blood be shed.'' 
This has been supposed to imply that blood could only be ' 
expiated by blood. But I am disppjBed to believe, with a late 
commentator * upon this text of scripture, that it is xather a 
prediction than a law. The language of it is simply, that 
such will be the depravity and folly of man, t*hat murder, in 
every age, shall beget murder. Laws, therefore, which inflict 



* The rcTerend Mr. William Turner, in the second toI. of 
Memoirs of the Literary and Philosopbical Society of Manchester. 
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deaAh for murder, are, in my opinion, as unchristian as those 
which justify or talerate revenge; for the obligations of 
Christianity uponindividuak, to promote repentance, to for- 
give injuries, and to discharge the dulifes of universal benevo- 
lence, are equally binding upon states. 

The power over human life, is the sole prerogative of him 
who gave it* Human laws, therefore, rise in rebellion against \ 
this prerogative, when they transfer it to human liands. 

I 

If society can be secured from violence, by confining the 
murderer, so as to prevent a repetition of his crime, the end 
of extirpation will be answered. In confinement, he may be 
reformed : and if this should prove impracticable, he maybe 
restrained for a term of years, that will, probably, be coeval 
with his life. 

r 

There was a tune, when the punishments of captives with 
death or servitude, and the indiscriminate destruction of 
peaceable husbandmen, women, and children, were thought 
to bo essential to the success of war, and the safety of states. 
But experience has taught us, that this is not the case. And 
in proportion a$ humanity has triiimphed over these maxims 
of false policy, wars have be^n less frequent and terrible, and 
nations have enjoyed longer inteivals of internal traiiquillity. 
The virtues are all parts of a circle. Whatever is humane, is 
wise — ^whatever is wise, i6 just — and whatever is wise, just, ^nd 
humane, will be found to be the true interest of states, whether 
criminals or foreign enemies are the objects of their legislatioh^ 

A worthy prelate of the church of England once said upon 
seeing a criminal led to execution, ^* There goes^my wicked 
self." Considering the vices to which the frailty of humasi 
nature exposes whole families of every rank and class in life, 
U becomes us, whenever we see a fsUow creature led to public 
infamy and pain, to add further r ^v' There goes my unhappy 
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father, my unhappy brother, or my unha,ppy son,^' and after* 
Mrards to ask ourselves, Mrhether private punishments are itoi 
to be preferred to public. 

For the honour of humanity it can be said, that in every 
age and country, there have been found persons in whom 
uncorrupted nature has triumphed over cHfitom and law, 
Else^ why do w^ hear of houses being abandoned near to places 
of public execution ? Why do we see doors and windows 
shut on the days or hours of criminal exhibitions ? Why do 
we hear of aid being secretly afforded to criminals to mitigate 
or elude the severity of their punishments ? Why is the pub- 
lic executioner of the law an object of such general detesta- 
tion? These things are latent struggles of reason, or rather the 
secret voice of God himself, speaking in the human heart, 
against the folly and cruelty of public punishment. 

I shall conclude this inquiry by observing, that the same 
false religion and philosophy, which once kindled the fire os^ 
the alter of persecution, now doom the criminal to public 
ignominy and death. In proportion as the principles of phi- 
losophy and Christianity are understood, they will agree in 
extinguishing the one, and destroying the other. If these 
principles continue to extend their influence upon government, 
b;& they have done for some years past, I cannot help entci- 
taining a. hope, that the time is not very distant, when the 
gallows, the pillory, the stocks, the whippiug-^post and the 
wheel-barrow, (the usual engines of public pumshments)will 
be connected with the history of the rack and the stake, as 
marks of the barbarity of ages and countries, and as melan- 
choly proofs of the feeble operation of reason and reHgioK 
upon the human mind. 
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Extract from an Essay on Grimes and Punishments, 

•7 

BT'THE Ret. William Toaner. Rcad March 84^ 
1785. 

* 

1 • A.8 humaH puiudhxneBts cannot rise beyond a certain 
lieigbt, if the severer oaes begin to be i»flicted too low in the 
scaleof offendes, tbe.liighest puaishments ^rill be bronght Into 
use long before we reach the highest offence ; the necessary 
consequence of which must be, that crimes of differantdegrees 
of enormity will be punished equally. From hence it wiH 
as necessarily follow, that such cr»ae& wHl be looked upon as 
indifferent with respect to each other. Habitual ofiend^rs 
are accustomed to estimate cfimes by their consequences, and 
not by their moial^ tni^tttde ; whenever, diefelbre, the civil 
magistratemak^ a^diffarehce between the punishment, fhey 
wiU be apt io make as little^difference iietween the commissoA 
of ene^two, orm^recf them; according as it may suit their 
piFeseat conveni^cx^ or oecasiim less dn«g>er of ^etectic^n *• 

* Can there be a better reason giyen, why footpads more fre« 
quently accompany tfaeic depredations with cruelty, than highway- 
men on horseback, than that, as they are more easily pursued, it 
IS their business to render the suITerers incapable of pursuit. 
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Thus if both robbery and murder are punished equallj) the 
highwayman will naturally argue with himself thus: ^^I 
shall be liable to the same punishment whether I rob this man, 
or whether 1 rob and murder him too ; but if I rob him only, 
I leave an informer, wbo will endeavour to bring me. to justice ; 
my safest way, therefore, is to put an end to him at once, and 
so place an effectual bar to all information, at least from that 
quarter." This is the reason which Judge Blackstonc assigns, 
though there may probably be others, why in France they 
seldom rob but they murder also ; whereas in China, whei^ 
murderers are only cut to pieces, they often rob, but never 
murder*. And he at the same time answers the question, 
^^ why does not this principle operate in England, as well as 
in other countries ?" by shewing, that though the same pu- 
nishment is provided both for robbery and murder, yet the 
robber has many chances of escaping, while the murderer is 
almost sure of having his sentence strictly executed ; besides 
that, a difference is made, both in the expedition and solemnity 
•f the execution, and in the subsequent disposal of the body. 

9. Again, if the sdme punishment must serve for different 
crimes, and the highest punishment is an inadequate satisfac- 
tion for the highest crime, for many crimes it must be more 
than a satisfaction, and therefore, worse ; that is, more detri- 
mental to society than the crime itsdf. The laws of Draco, 
we are told, were made on a different principle ; he conceived 
that the least offences merited death, and he could find no 
greater punishment for the highest. But however those 
divines may determine on this subject, who contend, that 
•very sin, being an oSdnce against an infinite being, is deserv- 
ing of an infinite and eternal punishment, yet certainly no 
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* Comm. B. IT, c 1. p. 18, 
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politician wtU admit this lawgiver's principle^ And we fkeed 
Rot wonder that his dreadful code, emphatically, but pro- 
perly said to have been written in blood, was not sutfered to 
contiaue long in finrce. 

But this eyil is <tf still greater qon$eqnence, as it IcAds t# 
aoothei^f much more fatal tendency — ^for, 

3. The too great severity of punishments hinders thcexe« 
eution of the laws, especially of tliose which have for their 
object crimes of a less atrocious nature. In this case *, either 
the party injured is induced to neglect a prosecution, rather 
than cause the delinquents to be so heavily punished ; or if he 
be brought to a trial, the jury are led to violate their oath and 
perjure themselves tb procure his acquittal : and if all this is 
not sufficient to save him, the Judge contrives to avail himself 
of some palliative circumstance which may justify a respite; 
so that it is a pretty certain fact, that of all the criminals con* 
victed in England upon capital indictments, scarcely one in 
three really suffers the punishment appointed ,by the laws t. 

4 

Now it is wisely observed by one who well understood hu* 
man nature ^, and the observation is confirmed by constant ex- 
perience, that crimes are more effectually prevented by the cer- 
tainty, tlian by the severity of their punishment. For || every 



* See the table of executions at the epd of Boward on Prisons, 
t filackstone, B. It. c. 1. p. 19« 
j: Beccaria, c. tH. 

H Blackstone has expr^sed this sentiment so much better, that 
I cannot resist the teis^itation to copy his words. 

Among so many chances of escaping^ the needy and hardened 
•ifeadttr overlooks t^e maltitvdf that safler : he boldly engages in 
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dfisnder, when 1m rebels vupQn the jtrj tuudl Jaraportion of 
convictft that reaUy suffer for their o&aces, naturally encoa- 
wagts himiielf with the icfleciion, ^' whj should not I esctpe 
as well ^s others ?'' And if, contrary to hn o\m expedatioBs, 
and to general probability, the punishment should, in the end, 
fall upon him, lie does not so much consider ii as the just 
recompence of his crimes,, as lament his mi^ortutte^ ia beings 
marked out as the victim of an unjust and unreasonably 
.severe institution. 

4. Further, the severity of punishment retards its execu- 
4^^ion, even ia the case of those who actually sufler. 

Nulla unquam de morte homink cunciatio longa esty is a 
wise sentiment of the Poet * which may be extended to all se- 
vere institutions," and ought to have its due influence, as long 
as they continue in force ; though if it were merely on Uiis 
.account, all such institutions stand greatly in need of a reform. 
For the minds of the common people cannot easily^ at such a 
distance of time, connect the punishment with the action that 
has occasioned it, and are tempted to consider an execution, 
when it takes place long after the offence committed by the 
sufferer, rather in the light of a cruel and terrible exhibition, 
than as the just consequence of a particular violation of the 
laws of society t. 



s(»ne desperate attempt, to reheye his wants, or supply his rices'; 

and, if unexpectedly the hand of justice overtakes him, he deems 

himself peculiarly unfortunate, in falling at last a sacrifice to tho$e 

fsws, wtich long iaipaflitj hm taught him tcy ccmtettn. YoL it^ 

p. 19. 

^ Javenal.> 

+ BlackstoheB. iv, c. ?I. Vol.iv, p. 397. 
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These observations are intended to have a particniar lefe- 
rende to capital punishments ; which, however defended by 
some politicians, appear to have been opposed of late by all 
the mdst respectable writers on government* ; and indeed are 
certainly in most cases, if not universally, absurd and im- 
politic. 

Eve^y wise and benevolent man will considet with himself^ 
that as life is a blessing which he cannot give, so it behoves 
hiain carefully to examine his right to take it away. He will 
consider, that wlien mankind entered into society, they only 
' gave up such apportion of their natural liberty, and submitted 
toonlysiich a measure of restraint, as was essentially neces- 
sary L> secure to its meiii->2rs the a Ivantagos of society : and 
tlierefore, that if this imjio riant end can be answered with- 
out having recourse to the punishment of death, there is no 
right belonging to the magistrate of inflicting Such a punish- 
ment t. Now that, so fiir from being necessary to answer 
thih end, capital punishments are exceedingly impolitic, and 
as far as they operate, tend frequently to prevent it, the obser* 
vations already made on scvete pumsliments, in general, 
niis:ht be sufficient to show. 

* Sir Thotnas Slorc, Grotios, Cake, Beccaria, Montesquieu, 
Blackstone, Voltaire. 

f This seems to be a bettc^r argum<$nt than the excellent Mar-^ 
(]^uis Beccaria's upon the subject, tiz* ^^ that no man has a right to 
take away bis own life in a state of nature, and therefore cannot 
giTc up any such right to the Magistrate.'' (And considerations on 
Grim; Law, p. 186.) For admitting that no man has such a right, 
it must be obserred) that his right over himself, in a state of nature 
is not what he giTes up, but his right over others, when he eat^rst 
into society. And it will bear a dispute, whether a roan, entirely 
free fron^ coatroal, has not a rigbt to estimate his loss by *9t iA*- 
jury, at what value lie plifies. . 

E r 
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Bat to these we may add, farther, that the use of capital 
punishments argues a want of capacity in the legislature. It 
is rather an expedient to gjd rid of certain inconveniences 
in society, than an attempt to remedy them. It is easy 
enough, indeed, for the magistrate to extirpate mankind, but 
it is his buisness to amend them, and make them happy. '' It 
is quackery in government,*' says Blackstone, ^^ to apply too 
frequently the same universal remedy, the ultimum suppli- 
cium — ^and that magistrate must be esteemed both a weak and 
a cruel surgeon, mIio cuts off every limb, which through 
ignorance or indolence, he will not attempt to cure*." 

The idea of capital punishments would naturally suggest 
itself in the infancy of a state. When any one had com- 
mitted an offence, and disturlied the peace of society, the 
question would then first arise, " How shall we prevent these 
things ?" And the answer most likely to occur to a set of 
barbarians would be^ '^ Extirpate the offender, and give 
yourselves no further trouble about him t." But as civil- 
ization increased, it would soon be found a wiser method, to 
provide such expedients as might effectually induce the 
offender himself not to repeat his offence, deter others front 
its future commission, and at the same time, preserre an use* 
ful member to society. And though I will not undertake to 
determine universally, that in proportion as political govern- 
i^ients have advanced to perfection, substitutes for capital 



* Blackstone, B. it. c. .1. p. 17. 18. 

-}- So the Hottentots bare no fixed laws to direct them in the 
distribntion of justice, and conseq'ueatly, when any offence has 
been committed, there is no form of trial, or proportion of punish* 
mcnts to oifcnces, but the Kraul (Tillage) is called together, tht 
^telinquent 19 placed in the midst, and without further ceremon)*, 
demolished with their clubd, ih% chief ttrikiD^ the firstlblow. 
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punisbmcnts tiave been more frequently introduced * ; yet ( 
think it may be asserted with perfect safety, that government 
will never arrive at the perfection of which it is capable, till 
some very css<*atial reform is obtained in our treatment of 
criminals. 

And as frequent capital punish mciit is an ari^uijient of the 
want of a regular police, and a relict of barbarism in the con- 
stitution of any society, so its being still obstinately continu(*d 
in use among us, tends to retain among the common people 
those barbarous manners, from which this kind of punish- 
ment originally took its rise, and to check the progress of 
that humanity of spirit, which, iKippily for mankind, has of 
late, been making such rapid advances in our par.t of the 



♦ Feudal times will furnish us with a striking exception. 
fiTcry one will acknowledge the imperfection of this form of 
f overntncnt ; and yet^ under it, almost all crimes were restrained, 
/or more properly licenced) by pecuniary mulcts : and few capital 
punishments were in use, except, most absurdly, fpr breaches of 
the forest law. The kgislators of those days seem injudiciously to 
have followed, in regulating a society, of which they wore properly 
the governors, tiie example of that cotemporary hierarchy, which 
suGceeSbd in ita attempts to persuade niaukind, that it could coa- 
troul the distribution of punishments under a constituliqn of govern. 
ment, of which its chief directors were likely to be ranked among 
the most unworthy members. As these held forth a regular bill 
of indemnity for sins, with prices proportioned to their enormity; 
so those published a similar list of prices for licences, to commit 
crimes : and whereas, spiritually, you might blaspheme against the 
Almighty for a trifle ; so politically, for a stated price, you might 
purchase the life of the king. A curious constitution, it must be 
confessed,' where the supreme magistrate might be murdered with 
safety ; but where it M'as death to shoot a partridge ! 
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« 

Tforld. Let then the spirit of our punishmeiits correspond 
viiih. tlie spirit of the times, in order th^^t wc may sooner attain 
that perfection of universal cliarity, which ougiit to be Ute 
governing principle of the human mind. 

Indeed the advocates for capital panishmcnts seem now in 
general to be aware of the weakness of their /g^rouiid, and at 
present seldom attempt to maintain it, except in ca&es of mur- 
der and high treason. Perhaps in the latter case it may 
sometimes be necessary : and in the f«)rnier, scripture is 
brought in upon us, and requires, it is asseHed, the rigorous 
infliction of death. Now with respect to the institutions of 
Moses, it is to be considered, that they were made for the 
regulation of a very peculiar people, for very particular pur- 
poses. Their whole civil constitution seems to have been 
admirably adapted to tlie progress then made in political 
advancement : but to have been at the same time so contrived, 
as \o keep them where they were, till the opening of a more 
perfect dispensation. All, therefore^ that we can fairly co^i- 
elude from the instances of capital punisbmeuts, prescribed, 
by the law of Moses, seems to be, that such punishments are 
not, in theit own nature, absolutely and universally, unjusti- 
fiable ; for the: (^^ ^^ nature, we may be assured, would 
never contradict and overthrow the established kiws of nature. 
But I can no more conceive that we are obliged, in this 
instance, to copy the Jewish code, than that we ought to have 
rttaiued the Jaw of retaliation*, or that we are wrong iu not 
adopting the whole scheme, without alteration, reserve or 
addition. 

Bitt the punishment of murder by death, it is said, does not 
appear tp have deduced its origin or obligation, from the law 
of Moses alone, but to have been required by the precept 



* Ex. xxi. 24. Ll'v. XX i v. 20. 
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gWtn to Noah anil his {losteritj* ; '^ Wboso sheddeth man's 
bipod, by man shall his Mood be shed," and consequently io 
he obligatory upon all the descendants of that patriaTch. I 
liope I shull not offend any one, by taking the liberty to put 
my own sense upon this celebrated passage ; and to enquire, 
Vfhy it should be deemed a precept at all. ^To me, 1 must 
confess, it appears to contain nothing more than a declaration 
of what will generally happen ; and in this view, to stand 
upon exactly the same ground with such passages as the fol- 
lowing + : "He that leadeth into captivity shallgo into cap- 
tivity ;" — '* fie that taketh up the sword shall perish by the 
sword." The form of expression is precisely the same in 
each of these texts ; why then may they not be all interpreted 
in the same manner, and considered not as commands, but 
as denunciatbns ? And if so, the magistrate will be no more 
bound by the text in Genesis, to punish murder with death,' 
than he will, by the text in the Revelations, to sell every 
Guinea captain to our West India planters. And yct^ bow- 
ever ju8t and proper such a proceeding might be, I suppose 
no one will assert, that the magistrate's bound to it by either 
that or any other text in the scriptures ; or that that «tlone 
would be admitted, as a sufficient reason for so extraordinary 
a measure J. 

. . ■ . .••*•■ ' 

But in considering the ponishraent of murder by death,* 
upon the footing of political advantage, which alone has any 
thing to do with the question, may it not justly be asked^ 
Mrhat natural reason cm be given, why thelossof one mcntheE 



* Gen ix. 6.. + Rct. xv. 10. Mat. xxi?. 52. 

^ Let it also be observed, by those who will qjiqte scnpt.QrQ 
apon the occasion, that when Cain murdered Abel, God only set 
a mark upon him; that is^ rcnder«u him I nfatii0U«>^This is a 
seripture precedent ! • 
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of socidy should necessarily be followed by the loss of aaOf 
ther ; and if none c:;an be given^ whether the present practice 
Oil suc!i occasions^ is any thing more, than a barbarous expe- 
dient to get rid. of a difficulty, than hastily cutting a knot, 
because a little dexterity is requisite to untie k. 

It would surely bdler become a wise politician to enquire, 
what are the springs which lead men to the commission of 
crimes ; and so to suit his punishments to particular offences^ 
as that they shall in their own nature tend to prevent them, 
and correct their evil influence * and not to intiict random 
punishments, merely to make the delinquent suffer. 

Now it will not be difiicuU to )shew, that the princi|)al 
springs of evil actions are, pride, luxury, and idleness, 
assisted by the influence of bad examples. To correct the 
ill effects of these things, we at present confine out prisoners 
in a state of absoltlite indolence, in the company of the most 
de^testable of (heir species, who encourage, instead of shaming 
them, with free access to the means of intemperance, the 
gaoler being generally a publican, and, after five or six 
months of this kind of discipline, we whip, banish, or hqmg 
them* In other words, we cherish, as much.as wo arc able, 
those principles, and confirm, beyond the possibility of 
amendment, those habits which are the foundations of all 
vfciottfi conduct; and then inflict upon them a momentary 
punishment, ^hich, if they survive, tb^- return into society 
prepared by bunselves tobecomp its roost detestable members ; 
and if Iheir punishment bc^tlie coiiclvsion of their pn^sent 
existence, we have been doing them an injury which we 
cannot repair, by contriving for the last months of their lives 
such a course of conduct, as was sure to confirm their vicious 
principles and habits. 

Is all this rational &nd wise I does it ma^if^t sound judg- 
ment, or good policy^ surely not t right reason would sug* 
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jjest a very opposite proceeding. TcrcoiinteracHlie effects 
of idleness and luxury, and ptevent the iiifluence of bad com- 
pany, it would «hcw, that it was much more eligible to apply 
the punishments of shame, hard labour*, coarse diet, and 
solitary confinement ; and these in different d^rces, ajccor- 
ding to the different enormity of the offences c<miniitted, and 
in proportion as they have arisen from one or another of 
these causes. . 

Many advantages seem likely to arise from this mode of 
punishment. That the certain infliction of hard laboar would 
have more influence upon the mind of the offender, than the 
present bare probability of death, may naturally be supposed, 
and indeed has been frequently experienced. And the dura- 
tion of the punisliment would make a much deeper impres- 
sion upon spectators, than the instantaneous execution of a 
criminal ; and would therefore tend to deter more effectually 
from the commission of crimes in future. In suffering this 
kind of punishment also, the offender is compelled, in some 
degree at least, to support himself by his own labour, as long 
as he remains under confinement; he will also form habits of 
temperance and industry, and thus be prepared for useful- 
ness in the world,, when the term of his punishment is 
elapsed. And that the reformation of the offender will be ' 
very much promoted by some portion of solitary confinement 
(affording him opportunities of reflection, breaking himfxora 
the society of his old companions, &c.) has been sufficiently 

^hewn by the excellent Mr. Howard^ in his state of the pri- 

• • ■ ' 

sons in Holland t. 

. * Diodoriis Siculus tells us, that Sabaco, king of Egypt, changed 
C2ri)ital punishments, with much success, into stated kinds of 
labour.— Whose example Grotius recommends. . 

+ See particularly his story of the shoemaker, who always 
dranb the healths of his friends, the masters of the rasp-house^ for 
teaching him sobriety and industry. 
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Buttheb^f miHb6(l; >vhere it can be doner, of amend ing-oHf 
penat cod<^, is to take awfty aH Occasion for its severe institu- 
tions, by preventing, as mucb as possible, the crinie.^ they 
restrain from bring coraraitted ; or, in other words, by hav- 
ing recourse to such previous expedients*, as shall remove 
drery prospect of advantage* from their commission. Thus, 
while no other precautbns Were used to prevent the coining 
of gold, than nviking it a capital crime, the offence grew 
every day more frequent ;. but as soon as the late regulations 
respecting gold coin took place, which entirely precluded 
every prospect of advanitage from this practice, tjic oflence 
died away of itself; ar^d we now scarcely Qver (I believe I 
may say uever) hear of a single offender in this respect. 

These are the expedients which have hitherto been used in 
Uiose countries, where attempts have been made to substitute 
olher punish ny^nts in tlie room of capital ones, and otherwise 
to reform the pyMial instititiions ; and they have, I believe, 
been ahnost universally attended with success. The govern- 
ments of China, Russia t, and Prussia, having been foremost 
in these qx^eriraents, while other, perhaps, more perfect 
states, have not parsucvl this laudible measure so far as might 



* Laws which only take clTect d posteriori^ and propose tb« 
prevention of crimes by cutting off the delinquent, will nercr re- 
form; whereas prudent proYisions to correct the morals, and pro- 
peir punishments to counteract the principles of criminality, will 
have sure and. lasting effects. Without such protisions, we may 
be making perpetual alterations, but shall in Tain expect any sala- 
tary effects ; we shall resemble those patients, who are always tak- 
ing physic, but will not alter their bad diet, and' intemperate 
modes of living. Crim. Law. p. xix. 

i i Grand instructions for forming a code for the RussiaB Em- 
pire, §.210. 
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have been expected. Even in England this excellent vrork 
has not hitherto been entered upon with proper spirit. Our 
penal laws have too frequently been the work of a few, influ- 
enced by various improper passions, and not directed by that 
coolness which legislators ought always to possess. They have 
too often been made upon thespur of the occasion, as T^rd Ba« 
con expressed it ; and when so made^theirrevisal has been af- 
terwards neglected *; or we should not in the eighteenth cen- 
tury f have had reason to acknowledge with shame that steal- 
ing a swan j:, breaking down a cherry tree %y letting out the 
water of a fish pond i| , being ^een in the company of gypsies I, 
with upwards of one hundred and fifty other actions which a 
man is daily liable to commit**; are declared by English 
acts of parliament, crimes worthy of instant death. 

Is not this a fact at which Englishmen should blush ? and 
ought not our legislators to undertake, without delay, the 
great but necessary work of reforming th^se sanguinary and 
impolitic statutes? Our country gloriously led the way in the 
abolition of torture ; let us not be ashamed to follow the good 



* If Lord Ashburtou really was engaged, as we were told, in 
the reyisal, amendment, and digestion of our code of penal laws^ 
his death is much to be lamented by every friend to humanity. 

After this, will not any one acknowledge that^ Judge Foster, in 
the preface to his crown law, recommends its study with singular 
propriety, as a matter of universal concernment ? '' For,^' says 
he, '^ no rank or elevation in life, no uprightness of heart, napru. 
dence or circumspection of conduct, should tempt a man to cpn- 
clude, that he may not, at some time or other, be deeply interested 

in it." 

t Blackstone vol, iv. p. 4. 

J Dal. Just. c. clvi. § 31st. Geo. 2. c. xlii. || 9th Geo. 1 . c. xxii^ 
• f 5th. Eliz. c. XX* ** RuiFhead's Index to Statutes^. 

S S 



r <Tv^ 




ill) aBnmu 30ifl :<i& 



jlMflr JMBOfr 



^ AbUI 'Bum 
jnC pidiiir 



INDEX. 



A.Bsvn.mTY of not repealing old penal laws, 9, 73. 

Abolition of capital punishments in all cases except treason and murder, S59. 
■ in America except for treason and murder, lost by a single vote, ibid, 

2 in many cas s in Pennsylvania^ 260. 

acceleration of execution, proposal for, 3. 

Recusations in England, all public, 9. 

J^dair, Seijeant, his opinion, 212. 

^phabetioal list of crimes punished by death in England, 80. 

Ambition, avarice, revenge, dictates of, adopted in forming criminal laws, 8. 

^Jnendment and revision of criminal law wanted, 9.' 
of the delinquent, 75. 

^ — ^ of criminal law, duty of legislature, 76. 

^sterdam, executions in, 243. 

America, penal laws of, 259. 

"-*- . different states of same offences differently punished, Si61« 

^Qtient common law, too scrupulous an adherence to, 9. 

^twerp, executions in, 251. 

~ , torture in, ibid. 

^▼arice. ambition, revenge, dictates of, adopteckin forming criminal laws» 8^ 

appendix to thoughts on executive justice, 112. 

^I'bitrary and uncertain penalties less inflicted in England than in Q^faer coun- 
tries, 9. 

'J^n, 205. 

' ~ not capital in Pennsylvania, 277. 

'ttempt. to prevent prevalent offenc.es by capital punishment, 2. 

ttention and care of the legislature ought to be equal to the importance of 
criminal law, 8|. 

* — wapt of, in framing new penal laws, 9. ^ 

authority for inflicting the punishment of death, doubts of, 3, 5^ 10^ 20, 40 
64,72,118,170,295,298. 

^burg, executions in, 245. 

: r 

A GOV, Lord, his opiniops, 60. 

vanishment, 226. 

>eccaria, Montesquieu, &c, on th^ impolicy of the laws of tb^ir own country, 

9, 18. 

ientham, his opinions, 216. 

Ills supported, and penalties enacted, by the interests and passions of a few^ 9. 

lack stone, his opinions, 8. 

nerhave, his sentiments upon seeing a criminal, 2, 

radford, his pamphlet, 252. 

urglary, its frequency in England, 92, 201. 

, doubts whether it ought to be capital, SOI . 



906 IN0EX. 



Burglary, differeot offences incloded under this w(^rd, 2lt. 

not,capital in Pennsylyania^ 269. 

Brunswick, executions in, 246. 

C 

Capital punishment, authority for inflicting doubted by good-men, &. 

■ — , frequency of rarely preyents crime, ibid. 

. ^ prevents detection, ibid. 

•— , not necessary, because efficacious, 13. 

• , necessary in ail states, 187. 

: , otight not to be aggravated by torture, ibid. 

■ , doubt if ever beneficial where pardons are allowed, 264. 

■ , opposed by all the most respectable authors, 295. 

- ■ — — , argues incapacity in legislators, 296. 
, origin of, ibid. 



Capital offences in France before the revolution, list of, 87. 

Care and attention of the legislature ought to be equal to the importance of 
criminal law, 8. 

— . want of, in framing new penal laws, 9. 

Causes of pardons, 4. 

Caution requisite in framing criminal laws, 14. •' 

Certainty*of punishment, necessity of, 76, 91, 93, 113, 1I4» 

— , its nature and advantages, 146. 

■ , for every offence unattainable, ibid. 

' ■ ■ , how procured, 168. 

— ■ — ■ , depends upon the approbation of the laws, 22d. 

'— ^ , prevents crime, 254. 

. ___ , its importance, 266, 287, 293. 

Character, general opinion that evidence should be receivednof, 71. 

Char^-^e to grand jury by Mr. Baron Perry n, 116. 

Christianity, spirit of, to refdrm and to advance kindness, 45, 48. 

— ■ ^^—, sanguinary laws inconsistCBt with, 47. 

, punishnrKnt of death inconsistent with, 69. 

Christians, doubts wncther they ought to punish capitally, 1 18. 

Chinese authors, opinions of upon^cvere laws, 36. 

China, laws of, 16. 

-, punishment in, 43. 

Clarkson, Mr. his opinions, 411. , . 

Clergy, benefit of, extended to persons who camiot read, 79. 

Coining, punishment of in Pennsylvania not capital, 275. 

' and in other slates, 276. 

Colquhonn, Dr. his opinions, 68. 

Com&on law antiebt, too scrupulous an adherence to, 9. 

Committee to revise laws once a century, 10. 

Coinpliration of English penal laws, 202. 

Continuance of barbarous laws, caused by negligence of legislators, 25?* 

Corruption by disobedience to laws, 28. 

; by severe laws, 38. 

( orporal punishment not allowed in Philadelphia prison, 49. 

— pains, substitution of, for capital pimishments, 191. 

Criminal luw, upon what principles it should be founded, 8. 

siiould be conformnble to truth and justice, ibid. 

to humility and the rights of mankind, ibid. 

. may be modified, accordins; to necessities of state, ibid, 

* care aud attention of the legislature ought to be equal to its im- 
portance, ibid. 

'-' , particulars wanting revision and amendment, 9. 

, in every country of Iiufope more rode and imperfect tkan civil 

law^ ibid. 

in England, state of, 102. 



prosecutions, motives for, 126. 
jurisprudence, progress of this science, ibid. 



INDEX. SOT 

Criminal, state of Jiis mind when violating the law, 14^. 
Criminals in £nglan3, committing offences after acquittal, 71 . 
Crime and punishment, disproportion of, 2, S, 4. 

, frequency of, rarely prevented by capital punishment, 5. 

- — — ,"misery of, 69. 

• , frequency »f, in En^nd, 70. 

'-, mode of estimating iu enormia, SS, 74, 78. 

, occasioned by pardons, 113. 

— — , occasioned by hope of mercy, ibid. 

— — , a{;ainst nature, 268. 

Crimes more accurately defined in England, thaa ia other countries, 9. 

—^ and punishments, proportion between, 15. 

more effectually prevented by certainty, than severity, 18. 

— punishable by death, ought to be clearly defined, 161. 

— punishable by death in England, 80. 

— diminished by one half, since the mitigation of severity in America^ 50. 
Crown law in Englandonore perfect than in other countries, 8* 

Cruelty and cowardice, inseparable, 200. 

D 

DAMIEIf, 197. 

Beatli, the greatest of all punishments known to man, 4, 25S. ' 

*— T— , should be reserved as punishment for murder, 4. 

, fear of, its force and effect, 22, 92. ' 

'^ 9 infliction of, supposes a new crime, 23. 

■ , punishment of, its effect upon accomplices, 4, 5. 

•^ , at once useful and useless, 28. 

-". , ought to be in private^ 33. 

^- , for example, 101. 

•, as preventimi, 229. 

-, its importsince manifest in criminal courts, 253. 
-, proposal to throw murderers intoa den of wild beasts, S3v 
£)enmark, executions ill, 246. ^ 

^ , laws of, 174, 256. 

Decemviri, laws of, 15. 

X)esertion, 37, S65. 

Delinquents in Englan^jndged by their equals, and personally unexceptionable 

to them, 9. ^ 

Detection, prevented by capital punishment, 5. 

• , of early criines, its importance, ibid. 

Disproportion of crime and punishment, 2, 3, 9. 

Difficulty of prevention, not a sufficientjustification for punishing capitally, 18. 

Different feelings excited by capital punishments for different crimes, 215. 

Dormant laws, list of, 10. 

Doubts of the authority for inflicting capital punishments, 3. 

Duty of individuals to point out evils, 10. 

Draco, his laws, 46, 77, 116, 117, 123, 127. 

EoEN, his opinions, 186. ^ 

Education, its importance, 5Sy 77, 155, 256. 
J^fficacy of seventy, opioton of, 3. 

• lasting, given to sanctions, which ought to have been temporary, 8. 

Effects a.nd mitigation of punishment in Pennsylvania, 266, 271 . 
England, torture unknown in, 9. . 

' , crown law more perfect than in other countries* ibid 

, penalties less uncertain ^wd arbitrary, ibid. 

■ , all accusations public, and trials in the face of the world, ibid, 

, delinquents in, judged by their equals, personally nnexceptioDabletfi 

them, ibid. 



1 



SOS iHiiEx. 



English law, leYerity of, 17. 

, •eyere, and crimes numerous, 265. 

Englishmen daily offend against li^ws, 173. 

Enacting of penalties which adV v,t the whole ought not to be left to a few, §. 

Enormity of crime, reason for punishing with death, 13. 

Erasmus, his opinion, 59. 

Estimate of malignity or offence, 3. 

Europe, modem laws of, 255. 

Evils of mitigation of scr-tences, 4i 

, dormant laws, 10. 

Example, 75. 

— '■ , wbat punishments best for, 76. 

— — , punishment considered as, 282. 
Execution, proposal for accelerating, 3. 

-» excites compassion and indignation, 22^ 

• -, its effect <.n the multitude, iOid. 

, number of, in England, 101 . ^ 

', number of, in England, shocking to humanity, ibid. 

— of innocent men, 142. ^ \ 

^ of Anne Hurle, and M . Spalding, 214. \ 

, places of, deserted, 290. i 

Executioner despised, 25. 

detested, 290. 

Executive Justice, thoughts on, 91 . 

Exile, 31. 

Experience of past times . shews the iuefficacy of capital punishment, 3. 

• ' — of all nations in fayor of capital punishiur^ots, 26. 

Expense of prosecution should be defrayed by the public, 76. 



Feelings in favor of all but murderers, 4. 
Fear and hope,iheir effects, 18. 

of death, its force and effect, 22, 23. 

Fine, 48. 

Florence, executions in, 249. 

Forgery, 12, 33,46, 204, 149. 

• — of negotiable securities, 34. 

• '— of securities not negotiable, ibitT, 

amongit the Romcins, 204. 



, multiplicity of English laws relating to, 90^. 

■ — ought not to be punished capitally, 262. 

• — add is not in most states in America', 264. 

France, laws of, 16. 

, certainty of laws in, ©3. 

, capital offences in^list of before the revolution, 87. 

Franklin, Dr. his letter, 161. 

Frankfort, executions in, 247. 

French, ideas of frequency of burglaries in England, 92. 

Frequency of crimes in England, ibid, 102, 164, 230. 

, not sufficient reason for punishing with death, 13. 

Frequency of capital punishments rarely prevents crime, 5 

■ " prevents detection, ibid, 

— . ; loses its effect, 135. 

G 

Gaming, punishable by death in Japan, 39. 

Gaoler, in Philadelphia prison, 48. 

Geneva, executions in, 251 . 

Goldsmith, Dr. his opinions, 165 

Grand Juries, cautions to be observed by, 122. 
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Laws, criminal, in every country of Europe, more imperfect than civil law, 9 
t—-., dormant, evil of, 10. 

, made on a sudden, evils of, 7, 8, 36, 73. 

,enactfd for a temporary purpose, should not be permanent, 8, 207. 

—*, in the first concoction, want of attention to principles, 8. 

. , penal, new ones, want of care and attention in framing, 9. 

r — -, of punishment, 19. 

^, of Japan, 39. 

Lawyers, English, their commendation of existing laws, 52. 
Lawyer^ his mode of conisdering proposals for improvements, 53 

< , mode in which it was treated two centuries ago, 53, 58. 

Leeuwarden, executions in, 244. 
Legislature, in England, confides in the judges, 123. 
.. -, doubts of the propriety of this, 123, 124. 

Lenity, its beneficial effects, 7. 

, improper, 112, 113« 

Lies, punishable in Japan by death, 39 . 

List of crimes punishable by death in England, 80 ; 

- — - of capital offences in France before the revolution, 87 . 

Love of power, cause of punishment of death, 1 . 

of superiority, cau&e of punishment of death, i. . 

Lysander, his decree, 98 . 

M 

Maligkity of an offence, how estimated^ 3. 

Mala prohibita,et mala in se, 1(. 

Man executed fbr not being able to read, 211. 

Men naturally cruel, 183. 

Means disproportionate to the end hastily employed to check prevalent offences,?. 

Mercier, 175. I 

Mildness of punishments, 18, 208. . I 

■ - as efficacious as severity, 36. 
Mitigation of sentences, evils of, 4. 

— — — of punishment should advance with knowledge, 256. 

Mistaken policy and inhumanity of the local constitutions of other nations point- I 

ed out by Montesquieu, Beccaria, &c . 9. L 

More, Sir Thomas,«eems to be the first author in favour of lenity, 7,51. L 

Montesquieu, Beccaria, &c. on the impolicy and inhumanity of the laws of their L 

own country, 9, 35. ^ . |^ 

Mosaical law, 54. , L 

— as to punishmept of murders, 192. »^ 

for punishing theft, 1^1. L 

Motives, temporary, induce persons to enact penalties, 9 . ' 

Modes of preventing crime, 40. 

• obtaiaing acquittal in England. 71. 

Mv^erers have not the feelings of the public in their favour, 4. " 



f 



i 



INDEX. Sll 



Mtthiplicity of capital punishmenti encreases crime, 71^ 

, • of capital offences in England, 213. 

Munich, executions id, S45. 
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